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PACTA SUNT SERVANDA 
By Hans WEnHBERG 


Professor of International Law, Graduate Institute of International 
Studies, Geneva; Secretary General of the Institute 
of International Law 


Few rules for the ordering of Society have such a deep moral and re- 
ligious influence as the principle of the sanctity of contracts: Pacta sunt 
servanda. In ancient times, this principle was developed in the East by 
the Chaldeans, the Egyptians and the Chinese in a noteworthy way. Ac- 
cording to the view of these peoples, the national gods of each party took 


part in the formation of the contract. The gods were, so to speak, the 
guarantors of the contract and they threatened to intervene against the 
party guilty of a breach of contract. So it came to be that the making of 


a contract was bound up in solemn religious formulas’ and that a cult 
of contracts actually developed.’ 

For the Islamic peoples, the principle, Pacta sunt servanda, has also a 
religious basis: ‘‘Muslims must abide by their stipulations.’’ This is 
clearly expressed by the Koran in many places, for example, where it is 
said: ‘‘Be you true to the obligations which you have undertaken. 
Your obligations which you have taken in the sight of Allah... . For 
Allah is your Witness.’’® 

With the peoples of the Mediterranean area, the common interest in a 
regulated commerce was added to the religious motive. The juridical 
Sense of the Romans recognized that a well-regulated trade was possible 
only if contracts were kept. Then, as earlier, contracts were considered 
as being under Divine protection. But their psychological basis then was, 
above all, the necessity of a legal regulation of international contractual 
relations.‘ 

Christianity exercised a great influence on the sanctity of contracts. Its 
basic idea demanded that one’s word be kept, as is clearly expressed in the 
Gospel according to St. Matthew, in particular, where it is said, at Chapter 
5, Verses 33 to 37, at the end: ‘‘But let your communication be, Yea, yea; 
Nay, nay: for whatsoever is more than these cometh of evil.’’ Later, the 
Fathers of the Church set forth in detail the notion of the sanctity of con- 
tracts. Thus St. Augustine (354430), for example, taught that one must 


1 Cf. Baron Michel de Taube, ‘‘L’inviolabilité des traités’’ 32 Hague Academy Recueil 
des Cours 299 et seq. (1930, IT). 

2 Robert Redslob, Histoire des Grands Principes du Droit des Gens 107 (Paris, 1923). 

*Cf. C. Wilfred Jenks, The Common Law of Mankind 144 and the bibliography set 
Out therein (London, 1958). 

*Cf. Michel de Taube, loc cit. 321 et seq. 
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keep one’s word even with one’s enemies. The same idea is to be found 
in the Decretum Gratiani.® 

In the Middle Ages, after the Empire of Charles the Great was dissolved, 
when the unity of the will of the state was broken, the principle of vassalage 
acquired a decisive meaning. The feudal system involved a chain of con- 
tracts, voluntarily entered into by lords and vassals, and the existence of 
such contracts alone prevented anarchy. The moral basis of feudalism 
may be found in the miles christianus. The Christian knight was required 
above all to be true to his given word.® At the same time the study of 
Roman law was strengthening the concept of an obligation to perform con- 
tracts. 

The Renaissance and the Reformation followed. The idea of the ‘‘Rea- 
son of State’’ was a basic one in the theories of Machiavelli (1469-1527). 
It is true that he adhered unreservedly to the ‘‘general value of religion, 
morality and law.’’* Nevertheless his political thought was influenced by 
the idea of necessity. He asserted that the Prince could put himself above 
law and justice, should this be necessary for the state. To be sure, 
Machiavelli said that the Prince ought, if he could, to follow the paths of 
goodness; but he was justified in doing wrong in cases of necessity. In 
order to protect the interests of the state, explained Machiavelli, the 
Prince must be ready to act ‘‘against loyalty, against charity, against 
humanity and against religion.’’ 

This was understandably grist to the mill of the adherents of power 
politics, who have always relied upon Machiavelli’s teaching in order to 
justify their viewpoint. However, the direct influence that Machiavelli 
exercised upon contemporary thinking, especially in the field of interna- 
tional law, should not be overestimated. The fact that Machiavelli, in 
Il Principe (first published in 1532) had broken with Christian ethics 
and taken up ancient heathen ideas prevented the spread of his teaching 
Immediately afterwards, the minds of men were occupied to the highest 
degree with the religious contest which divided the Christian world, and 
‘‘the ancient and heathen State idealism of Machiavelli was no longer 
understood by the people of the time of the Counter-Reformation, even 
by the free-thinkers, who continued the secular spirit of the Renaissance.”’* 
Even the founder of the modern theory of sovereignty, Bodin—of whom 
more will be said below—can be described as an opponent of Machiavelli, 
as was shown in particular by Friedrich Meinecke. 

It is certain, however, that Machiavelli’s views were helpful to those 
who admitted exceptions to the sanctity of contracts. Thomas Aquinas 
(1225-1274), who on principle demanded that contracts be performed 
even with regard to enemies, had also said that, if the circumstances existing 


5 Second section, Ch. 23, qu. 1, ¢. 3. 

6 Cf. Michel de Taube, loc. cit. 337 et seq. 

7 Cf. Friedrich Meinecke, Die Idee der Staatsriison 31 ff., especially 50 ff. (Munich 
Berlin, 1924); Ernst Reibstein, Vélkerrecht. Eine Geschichte seiner Ideen in Lebre 
und Praxis, Vol. I, p. 241 ff. (Freiburg-Munich, 1958). 

8 Friedrich Meinecke, op. cit. 56 ff. 
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in reference to persons or objects at the time of making the contract had 
changed, non-performance of the contract was excusable.® It is in this 


way that the doctrine of clausula re5us sic stantibus developed. According 
to the majority of writers, this doctrine is regarded as justified today, 
however, only when the circumstances existing at the time of entering 
into contract have changed to such an extent that either contracting 
party has the right to demand the revision of the contract—a right which 
must be exercised in good faith. On the other hand, a unilateral right of 
termination or alteration does not exist. We must limit ourselves here 
to this general remark on the clausula rebus sic stantibus, for its discussion 
would go beyond the scope of this article. 

Even before Grotius, Jean Bodin (1530-1596) developed his famous 
theory of sovereignty. In his major work De la République (1577), he 
defined national sovereignty as the highest authority, independent of state 
laws, with respect to the citizens and subjects of the state (swmma in cives 
ac subditos legibusque soluta potestas). Ue added that no one could bind 
himself through his own laws and that no law was so sacred that it could 
not be changed under the pressure of necessity. Nothing could be dis- 
creditable, he said, which was connected with the welfare of the state.?° 
It would seem easy to draw therefrom the conclusion that international 
agreements need not be kept if their performance is no longer in the inter- 
est of the state. However, such a conclusion would be unwarranted. The 
following, at least, appears to be clear: Bodin set up his theory of sov- 
ereignty in order to build up the complete autonomy of the French state 
as against the three Powers which, in the Middle Ages, threatened its 
independence, the Church, the Roman Empire, and the feudal lords.” 
Far from wishing to deny that the sovereign is subject to legal rules, Bodin 
stated expressly that the Princes ‘‘are all bound by God’s law and also by 
the law of nature.’’ The Prince must, above all, keep his word, he said, 
for ‘‘fidelity and loyalty are the very bases of all justice. Not only the 
State, but the whole human community, is held together by them.’’ Con- 
tracts concluded with foreign countries, therefore, must also be faithfully 
performed. Even the danger of destruction cannot release the state from 
its contractual obligations. 

In the opinion of Jellinek, this theory of Bodin, and the political 
theories of the 16th, 17th and 18th centuries, are illogical. Jellinek wished 
to restrict, ‘‘in conformity with the spirit of the times,’’ the sanctity of 
contracts for states, according to Bodin’s concept of sovereignty, to such 
contracts ‘‘which established a lasting situation (e.g., treaties of peace or 
of cession) or which provided for a short period of performance by the 
State with the means at its disposal.’’?* He thought that a lasting 

*S. Théol., 2, 2, q. 140. Cf. also Michel de Taube, loc. cit. 360 et seq. 

10 See here and below, among others, Hermann Heller, Die Souverinitit. Ein Beitrag 
zur Theorie des Staats- und Vélkerrechts 14 ff. (Berlin and Leipzig, 1927); Friedrich 
Meinecke, op. cit. 70 ff.; Alfred Verdross, Die Einheit des rechtlichen Weltbildes auf 
Grundlage der Volkerrechtsverfassung 14 ff. (Tiibingen, 1923). 

1 Cf. especially Georg Jellinek, Allgemeine Staatslehre 440 ff. (3rd ed., Berlin, 1914). 

Georg Jellinek, op. cit. 740. 
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restriction of the legislative and administrative powers of the state, as is 
frequently found in modern contracts, would amount to ‘‘an unacceptab! 
surrender of sovereignty.’’ If, however, Bodin’s thought is adapted to 
its contemporaneous world setting, where there were no unions, nor any 
supra-national organizations, then it appears that Bodin’s theory included 
all the international contracts which could be made at the time, and that 
his principle of the sanctity of contracts was not limited to a special kind 
of eonvention. 

It is true that Bodin formulated exceptions to the rule, for instane 
‘‘in eases where what you have promised is by nature unfair or cannot 
be performed.’’ Such exceptions gave the supporters of power politics 
an opportunity for extensive interpretation.*® This is why Grotius found 
it advisable to argue, against Bodin’s view, that ‘‘the King himself cannot 
reverse a position previously established in the civil law or annul a con- 
tract or release himself from his oath,’’ if he has made it as head of 
state.'* These remarks show that Bodin’s doctrine has scarcely been dis- 
advantageous to international law and in particular to the sanctity of con- 
tracts. Unlike Hegel’s theory in the 19th century, that of Bodin did not 
misguide the science of international law. Already Franciscus Vitoria 
(1483-1546) ,*° and Francisco Suarez (1548-1617),?® among other prede- 
cessors of Grotius, had laid much stress on the sanctity of contracts. 

In the 17th century, a new danger arose for the principle of sanctity 
of contracts from two great philosophers, Hobbes and Spinoza, the ex- 
ponents of the doctrine of raison d’Etat. Thomas Hobbes (1588-1679), 
the English philosopher of utilitarianism, expressed the idea, in particular 
in his Leviathan, that the holder of state power had an almost unlimited 
power. He considered as decisive not the principles of justice, but those 
of wisdom. Nevertheless, he recognized as natural law the principle that 

agreements are to be kept. The concept of wrong arises out of the 
non-performance of a contract, the promisor being therefore in con- 
tradiction with himself. 
However, also according to Hobbes, agreements need not be kept 
security of the state so requires.”’ 

The idea of the raison d’Etat was expressed even more favorably by the 
Dutch philosopher, Spinoza (1632-1677). In his Tractatus Theologico- 
politicus (1670), he said that 


no holder of State power can adhere to the sanctity of contracts to the 
detriment of his own country, without committing a crime. 


The words ‘‘to the detriment of his country’’ should be noted. It follows 
that the sanctity of contracts depends upon whether the contract is bene- 
ficial to one’s own state. This is undoubtedly a rejection of the principle 


13 Friedrich Meinecke, op. cit. 80. 

14 Hugo Grotius, De Jure belli ac pacis, Liber II, eap. 14, No. 1. 

15 Vitoria, De potestate civili, 21; Ernst Reibstein, Vélkerrecht, Vol. I, p. 287. 
16 Sudrez, De legibus ac Deo legislatore, II, cap. XVIII, No. 19. 

17 Compare especially Friedrich Meinecke, op. cit. 273. 
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Pacta sunt servanda. Therefore, Spinoza can in fact be described as a 
forerunner of Hegel. 

The followers of Grotius in the 17th and 18th centuries were unani- 
mously in favor of the sanctity of contracts. The views of Samuel Pufen- 
dorf (1632-1694) and of Cornelius van Bynkershoek (1673-1743) are 


especially noteworthy in this connection. In his book, De jure naturae et 


gentium (1672), the former described as one of the inviolable rules of 


natural law that each man must keep his word without breaking it..* The 
latter expressed the opinion that, without the principle of good faith and 
that of the binding foree of contracts, international law would be en- 
tirely destroyed.’® 

The principle of sanctity of contracts was brought out in strong relief 
by Emer de Vattel (1714-1767) in his famous Droit des Gens (1757). He 
devoted to this question a special section of his book, under the title 
‘Obligation to Keep Contracts.’’*° He pointed out that nations and their 
leaders must hold fast to their oaths and their contracts, since no security 
and no ecommerce would otherwise be possible between nations. Ile men- 
tioned on several occasions what he called the ‘‘ foi des traités’’ (faith of 
treaties). Vattel meant here something more, as was shown by Ernst 
Reibstein,* than the mere sanctity of contracts between the contracting 
parties. He had the same thing in mind as Abbé de Mably (1709-1785), 
who, in his Droit public de l’Europe (1748), referred to the trust that all 
Powers should and must create through the establishment of an objective 
legal order, even though limited to single states. 

As regards the application of the clausula rebus sic stantibus, Vattel, it 
should further be pointed out, urged the greatest caution: it would be a 
shameful misuse of the clause—in his opinion—if a contracting party took 
advantage of any change in the circumstances to release himself from his 
obligations. Nothing would then be left upon which one could rely.” 

Johann Jacob Moser (1701-1785), the founder of the positivist school 
of international law, explained, in his Grundsiitze des jetzt iiblichen 
Europiischen Vélckerrechts in Friedenszeiten (1763) ,** that contracts could 
only be canceled ‘‘with the consent of all interested parties.”’ 

In the age of Napoleon also the science of international law remained 
true to this principle. Reference should first be made here to Georg 
Friedrich yon Martens (1756-1821) who explained, in his Einleitung in 
das positive Vdélkerrecht, auf Vertrige und Herkommen gegriindet ** 
(1796) : 


18 Samuel Pufendorf. De jure naturae et gentium, Book II, chap. III, § 23; Book ITI, 
chaps. III, IV, $$ 1, 2. 

19 Cornelius van Bynkershoek, Quaestionum juris publici libri duo (1737), II, cap. 10. 

20Emer de Vattel, Droit des Gens, Book IT, chap. XII, § 163. 

21 Ernst Reibstein, ‘‘Die Dialektik der souveriinen Gleichheit bei Vattel,’’ 19 Zeit- 
schrift fiir ausliindisches dffentliches Recht u. Vélkerrecht 629 (1958). 
Bi Emer de Vattel, op. cit. Book II, chap. XVII, § 296; also 1 Reibstein, Vélkerrecht 

23 Op. cit. 574. 

24 Op. cit. 59, 
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a valid and binding contract creates, for nations and individuals alike, 
the complete right to demand from the other party the performance 
of the contract, so long as the contracting party, on his side, has per- 
formed satisfactorily his obligations. 


The remarks of Johann Ludwig Kliiber (1762-1837) are also char- 
acteristic in this respect; in his Europdisches Volkerrecht (1821),*° he 
devoted to the ‘‘sanctity of contracts’’ a special chapter in which he em- 
phasized that the performance without breach of international contracts was 
a principle common to all nations and was required by the very purpose 
of the state. 

In the succeeding years the German philosopher, Georg Friedrich 
Wilhelm Hegel (1770-1831), exercised a strong influence on the thinking 
of the 19th century on international law. For him the law was a product 
of the will. The will of the nation was the carrier of the law. Contracts 
could be valid only so long as they contributed to the welfare of the state. 
Hegel placed the will of the state as the central point of all his observa- 
tions.*®° The influence of his theory on the German, Italian, English and 
French doctrine of international law has been clearly shown by Verdross.*’ 
The objectionable manner in which the German scholar, August Wilhelm 
Heffter (1796-1880), expressed himself on the sanctity of contracts in his 
otherwise excellent book, Das Europiische Vélkerrecht der Gegenwart 
(1844), a book which was translated into many languages and had eight 
editions, is worth noting. While pointing out that the expression, Pacta 
sunt servanda, was a foremost principle of international law, he limited the 


scope of the principle as follows: 


one can scarcely disagree with the view that a contract in itself creates 
a right only through the union of wills (duorum vel plurium in idem 
consensus) and thus only for so long as this union exists.** 


This observation prompted the editor of the last two editions of the work, 
F.. Heinrich Geffcken, to add: 


but nevertheless for so long as the will of the contracting parties has 
bound them, unless there exists a special reason to justify a with- 
drawal from the contract.” 


Writers on international law could not for long fail to perceive that 
international law was being undermined, if one based contracts on the 
will of the state. They therefore tried to find a basis which would leave 
unaltered the principle of sanctity of contracts, in spite of a continued 
adherence to the will of the state as a foundation of international law. 


25 Europiisches Vélkerrecht 234, 235. 
26 Alfred Verdross, Die Einheit des rechtlichen Weltbildes 4 ff.; Friedrich Meinecke, 
op. cit. 434 ff. 

27 Alfred Verdross, op. cit. 6 ff. 

28 August Wilhelm Heffter, Das Europiiische Vélkerrecht der Gegenwart 144 (Berlis, 
1844). 
29 August Wilhelm Heffter, Das Europiiische Vélkerrecht der Gegenwart 183, 184 (8th 
ed. revised by F. Heinrich Geffcken, Berlin, 1888). 
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Thus Georg Jellinek (1851-1911), whose influence on the science of 
international law cannot be overestimated, rested the validity of interna- 
tional contracts on the self-imposed obligation of states: 


The State can release itself of any self-imposed restraint, but only in 
legal forms and in creating new limitations. The restraint, but not 
the particular limitation, is permanent.*° 


It is, however, clear that the state, if its will is decisive in the last analysis, 
ean release itself from a self-imposed obligation. If there is no higher 
will which compels the state to keep its word, then there is no sufficient 
basis given to the contract which obligates the state to observe it. For 
this reason, the theory of Jellinek is generally rejected today, and rightly 
SO. 

Another attempt was made by Heinrich Triepel (1868-1946) to reconcile 
the doctrine of the will of the state with the rule, Pacta sunt servanda, 
in his classical work, Vélkerrecht und Landesrecht (1899). Rejecting 
Jellinek’s theory of self-imposed obligation, he sought to show that the 
source of contracts was the common will of the contracting parties, ‘*‘ which 
arises through interaction with the will of other States.’’*' However, 
this attempt to found the validity of an international contract upon the 
will of the contracting parties must also be described as a failure. For 
here also the binding character of a contract is based, not on a higher 
law, but on the will of the states, even if on the will of a majority of 


‘ 


states. Moreover, the hypothesis of a ‘‘common will’’ is a mere fiction. 
It should be added that Triepel limited the application of his theory to 
agreements in the sense of law-making treaties (‘‘traités-lois’’). Above 
all, however, only a law which stands above the will of the state can 
create the binding power of contracts. 

Later on, the theory was abandoned that the validity of contracts, and 
of international law in general, rested on the national will of one or all of 
the contracting parties. Another basis was sought for the principle 
Pacta sunt servanda. Thus Dionisio Anzilotti (1867-1950) described the 
principle of the sanctity of contracts as a hypothetical basic norm, which 
can be assumed but not proven.*? For <Anzilotti the rule Pacta sunt 
servanda is the basic norm of all international law. It is clear, however, 
that this cannot explain the validity of customary law. Above all, the 
validity of contracts cannot rest upon a mere postulate. Anzilotti’s at- 
tempt shows, however, the great value attached by this prominent author 
and his followers to the principle of Pacta sunt servanda as an integral 
part of international law. 


*°Georg Jellinek, Allgemeine Staatslehre 482 (3rd ed. 

81 Heinrich Triepel, Vélkerrecht und Landesrecht 79 (Leipzig, 1899). 

2D. Anzilotti, Lehrbuch des Vélkerrechts, Vol. I, pp. 38 ff., 49 ff. (Berlin and Leipzig, 
1929); in the same sense see also Karl Strupp, Grundziige des positiven Vélkerrechts 
11 (Sth ed., Bonn and Cologne, 1932). Cf. also Hans Kelsen, 14 Hague Academy 
Recueil des Cours 299 et seq. (1926, IV); Charles Rousseau, Principes généraux du 
Droit international public, Vol. I, p. 359 et seq. (Paris, 1944). 
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The newer theory of international law, whether it is regarded as 
positivist or not, adheres to the validity of the phrase Pacta sunt servanda. 
This is hardly surprising, since any other view would amount to denying 
the existence of international law in general. However, the law of nations 
is built less upon customary law than upon contracts essentially. If a 
contract, validly concluded, were not binding, then international law would 
be deprived of a decisive foundation and a society of states would not 
longer be possible. International law, and with it also the sanctity of con- 
tracts, results by a natural necessity from the inevitability of social 
intercourse. The binding foree of contracts is an obligation which 


exists, not only vis-d-vis the contracting parties, but also vis-d-vis the inter- 
national community as a whole.** In the system of international law, 


which stands over states, the sanctity of contracts is not to be rationalized 


away. 
We shall concern ourselves no further with the general foundations of 
international law, as such a discussion would go beyond the framework of 
the present study. It is important to ascertain, however, upon what legal 
sources the maxim Pacta sunt servanda rests, according to the international 


law now in force. 

For those who believe that the ‘‘general principles of law’’ form a third 
source of international law, which is not limited to the jurisdictional system 
of the International Court of Justice in The Hague, the principle of the 
sanctity of contracts is such a general legal principle.** It is found in 
foro domestico, as we have seen, in all countries. It is one of the most 


important general principles of law for the relations between nations 
Without the powerful instrument of the contract, no international law 
is possible.** As this writer is an adherent of the application, carefully 
adapted and taking into account social necessity, of natural law to inter- 
national relationships, the idea that the sanctity of contracts rests on a 
general principle of law seems especially evident.*® 

This principle is, however, also a part of customary law. Certainly, the 
phrase Pacta sunt servanda, in the first instance, had a religious origin, 


33 See also Jules Basdevant, 58 Hague Academy Recueil des Cours 643 (1936, IV 
84 Concurring among others: Bin Cheng, General Principles of Law as applied by 
International Courts and Tribunals 105 et seq., 112 et seq. (London, 1953); Georg 
Dahm, Vélkerrecht, Vol. I, p. 158 (Stuttgart, 1958) ; Sir Gerald Fitzmaurice, in Symbolat 
Verzijl, p. 158 (The Hague, 1958); Friedr. August Freiherr von der Heydte, Volker 
recht, Vol. I, p. 67 (Cologne, 1958) ; Jean Spiropoulos, Die allgemeinen Rechtsgrundsatz 
im Vélkerrecht 64 (Kiel, 1928); Alfred Verdross, Voélkerrecht 23 (3rd ed., Viem 
1955); see 18 Zeitschrift fiir auslindisches 6ffentliches Recht u. Vélkerrecht 641, 645 


(1958). 
85 Cf. Charles De Visscher, Théories et Réalités en Droit International publie 324 
(Paris, 1953): ‘*. .. treaties still remain the most powerful instrument for progress 


and for the diffusion of international law.’’ Cf. also above, p. 299. 

86 The Arbitration Tribunal in the Matter of P.T.T. vs. R.C.A. has emphasized in 11s 
opinion of April 1, 1932, the phrase Pacta sunt servanda as a general principle of 1a" 
See Recueil général, périodique et critique des décisions, conventions et lois relatives 4" 
droit international public et privé (La Pradelle) (1938) 2.3; Charles Rousseau 
Principes généraux du Droit international public 360. 
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as was pointed out in the first part of this paper. With time, however, it 
was integrated into international law, and it can now be described as a part 


of customary law.** The usage (consuetudo) exists—that is to say, the 
application, always repeated, of the principle (in spite of many breaches 
of the same )—in the life of individuals and nations alike. One could even 
speak of a ‘‘use from time immemorial,’’ if this were a necessary condition 


of custom, which is, however, not the case.** Likewise the opinio juris 
sive necessitatis is given. For governments have always taken the view 
that the principle corresponded to their conviction. 

No one will deny that many breaches of contract have taken place in 
the course of history. The fact that, in spite of this, the principle of the 
sanctity of international contracts preserved its validity is indeed remark- 
able. Its breach has always been regarded as a wrong which entitles 
the wronged party to demand compensation. It must be admitted, in 
this connection, that the reparation can only be viewed as an incomplete 
compensation for the wrong. For the moral wrong in a breach of contract 
is so immense that the material amends cannot possibly give the wronged 
party a true reparation. 

Numerous declarations have been made by statesmen, in the course of 
centuries, to emphasize the obligation to observe the sanctity of contracts.*® 
We shall content ourselves here with mentioning two examples: Lord 
Russell, British Foreign Minister, in a dispatch dated December 23, 1860, 
to the British Ambassador in China, Earl James Bruce Elgin, said that the 
universal notions of justice and humanity teach even the worst barbarians 
among human beings, that, if an agreement has been made, the law demands 
its observance.*® Later the American Secretary of State, Cordell Hull, on 
July 16, 1937, in a speech on international affairs, said of American 
foreign policy : 


We advocate faithful observance of international agreements. Up- 
holding the principle of the sanctity of treaties, we believe in modifica- 
tion of provisions of treaties, when need therefor arises, by orderly 
processes carried out in a spirit of mutual helpfulness and accommoda- 
tion. We believe in respect by all nations for the rights of others and 
performance by all nations of established obligations.*' 


87 So particularly Jules Basdevant, loc. cit. 642; Paul Guggenheim, Traité de droit 
international public, Vol. I, p. 67 (Geneva, 1953); Hans Kelsen, finally, in Grund- 
probleme des Internationalen Rechts. Festschrift fiir Jean Spiropoulos, p. 263 (Bonn, 
1957) ; J. de Louter, Le Droit international public positif, Vol. I, p. 471 (Oxford, 1920) ; 
1 Oppenheim-Lauterpacht, International Law 881 (8th ed., London, 1955); John B. 
Whitton, 49 Hague Academy HKecueil des Cours 217 et seq., 239 (1934, III); Josef L. 
Kunz, ‘‘The Meaning and the Range of the Norm Pacta Sunt Servanda,’’ 39 A.J.I.L. 
180-197 (1945). 

88 Judge D. Negulesco required a ‘‘usage immémorial’’ in his dissenting opinion to 
the decision of the Permanent Court of International Justice in the case of the European 
Danube Commission, Advisory Opinion, No. 14, p. 105. 

89See many examples in A. F. Frangulis, Théorie et Pratique des traités inter- 
nationaux 94, 95 (Paris, 1934), and in Viktor Bruns, Fontes juris gentium, Ser. B, See. 
I, Vol. I, Pars I, pp- 742 et seq., Vol. II, Pars 2, p. 199 et seq. 

*See A, F. Frangulis, op. cit. 94, also quoted by Jules Basdevant, loc. cit. 641, note 2. 

*1 5 Hackworth, Digest of International Law 164 (Washington, 1943). 
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General declarations of many states in favor of the sanctity of contracts 
can also be mentioned. One of the most famous is the statement made by 
the Powers in the case of the neutralization of the Black Sea, when Russia, 
on October 19-31, 1870, suddenly repudiated her obligation, under the 
Paris Peace of 1856, to keep in the neutralized Black Sea henceforth only 
a fixed number of warships of a fixed tonnage. In the London Protocol of 
January 17, 1871, it was said that the representatives of North Germany, 
Austro-Hungary, Great Britain, Italy, Russia and Turkey, having met in 
a conference, recognized as a necessary principle of international law that 
no Power can repudiate the obligations of a contract nor change its provi- 
sions without having obtained first the consent of the other contracting 
parties by a peaceful understanding.** Further, one ean read in a com- 
muniqué of the Atlantic Council of December 16, 1958, in response to the 
Russian withdrawal from the provisions of the Inter-Allied Agreement on 
Berlin, that 
no State has the right, by itself, to free itself unilaterally from its 
contractual obligations. The Council declares that such a procedure 
destroys the mutual trust between nations which represents one of the 
foundations of peace.** 

Moreover, the treaties which emphasize especially the sanctity of con- 
tracts are extraordinarily numerous. Here, also, a few examples will 
suffice. The preamble of the Covenant of the League of Nations character- 
izes aS an important fundamental principle, in order to promote interna- 
tional co-operation and to achieve international peace and security, the rule 
of ‘‘serupulous respect for all treaty obligations in the dealings of organized 
peoples with one another.’’** In the preamble of the Charter of the United 
Nations one finds likewise, ‘‘respect for the obligations arising from 
treaties and other sources of international law.’’ Not less important is 
the reference in Article 5 of the Charter of the Organization of American 
States that international order is based, among other things, on the faithful 
fulfillment of the obligations arising from treaties and from other sources 
of international law. 

Thus, it is easily understandable that no arbitral tribunal has ever re- 
jected the rule Pacta sunt servanda, or even thrown doubt on it.*® On the 
other hand, cases are numerous in which international arbitration tribunals 
have expressly emphasized and recognized the rule.*® Here also we will 
limit ourselves to a few examples. 

42 See A. F. Frangulis, op. cit. 95. 
43 Neue Ziircher Zeitung, Dec. 17, 1958, Noon Ed.; cf. 40 Dept. of State 


(1959). 

44 The Council of the League of Nations, in its Resolution of April 16, 1935, cited 
this when, contrary to the provisions of the Versailies Peace Treaty, Hitler reintroduced 
universal military training in Germany. League of Nations Official Journal, May, 1935, 
p. 551. See further declarations on contracts in the time of the League of Nations im 
Herbert W. Briggs, The Law of Nations 869 (2nd ed., London, 1953); Jules Basdevant, 
loc. cit. 641; Arnold Duncan MeNair, The Law of Treaties 351 et seg. (Oxford, 1938 

45 Law of Treaties. Draft Convention, with Comment, prepared by the Research 
in International Law of the Harvard Law School, 29 A.J.I.L. Supp. 977 (1935). 

46 See for this A. F. Frangulis, ibid. 115 et seq.; John B. Whitton, loc. cit. 236 et s¢4. 
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In his decision of April 7, 1875, the U. S. Ambassador in Santiago, as 
sole arbitrator in the dispute between Chile and Peru, held: 


It is a principle well established in international law that a treaty 
containing all elements of validity cannot be modified except by the 
same authority and according to the same procedure as those which 
have given birth to it.* 


In the ease of Ch. Adr. van Bokkelen, between the United States and 
Haiti, the arbitrator, A. Porter Morse, in his decision of December 4, 1888, 


stated : 


Treaties of every kind, when made by the competent authority, are 
as obligatory upon nations as private contracts are binding upon in- 
dividuals . . . and to be kept with the most scrupulous good faith.** 


In the Newfoundland controversy between the United States and Great 
Britain, the Permanent Court of Arbitration in The Hague held, in its 


award of September 7, 1910: 


ivery State has to execute the obligations incurred by treaty bona 
fide, and is urged thereto by the ordinary sanctions of international law 
in regard to observance of treaty obligations.*® 


In its first Advisory Opinion on July 31, 1922, on the designation of the 
workers’ delegate to the International Labor Conference, the Permanent 
Court of International Justice emphasized that a contractual obligation 
was not merely ‘‘a mere moral obligation’’ but was an ‘‘obligation by 
which, in law, the parties to the treaty are bound to one another.’’°° 

Later on, the International Court of Justice, in its Advisory Opinion of 
May 28, 1951, on Reservations to the Genocide Convention, stated that 
‘“‘none of the contracting parties is entitled to frustrate or impair, by means 
of unilateral decisions or particular agreements, the purpose and raison 
d’étre of the convention.’’ * 

In his statement following the Judgment of the International Court of 
Justice of November 28, 1958, in the case concerning the Application of 
the Convention of 1902 Governing the Guardianship of Infants (Nether- 
lands v. Sweden), the Soviet Judge, Mr. Kojevnikov, expressly based his 
opinion on the principle, Pacta sunt servanda;** the Mexican Judge, 
Mr. Cérdova, in his dissenting opinion, referred to the rule as ‘‘a time- 
honoured and basic principle,’’** and he was obviously, on this point, in 
agreement with the Judgment of the majority of the Court. 


47 Translated from La Fontaine, Pasicrisie Internationale 165 (Bern, 1902). 

482 Moore, History and Digest of the International Arbitrations to Which the 
United States Has Been a Party 1807, 1849-1850 (Washington, 1898). 

49 See the decision in James Brown Scott, Argument of the Honorable Elihu Root 
on behalf of the United States before the North Atlantic Coast Fisheries Arbitration 
Tribunal at The Hague 500 (Boston, 1912). 

50 Publications of the Permanent Court of International Justice, Ser. B, No. 1, p. 19. 

*1 [1951] LC.J. Rep. 21. 

52 [1958] ibid. 72. 

53 Ibid. 141. 
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We have described above the rule of Pacta sunt servanda as a general 
principle of law that is found in all nations. It follows, therefore, that 
the principle is valid exactly in the same manner, whether it is in respect 
of contracts between states or in respect of contracts between states and 


yrivate companies. Whether one regards, with Verdross,** the contracts of 
I I 


a state with a foreign company for the purpose of granting a concession as 
being quasi-international law agreements, or whether one ascribes to them 
another character, the principle of the sanctity of contracts must always 
be applied. 

As has been pointed above, the principle of sanctity of contracts is an 
essential condition of the life of any social community. The life of the 
international community is based not only on relations between states, 
but also, to an ever-increasing degree, on relations between states and 
foreign corporations or foreign individuals. No economic relations be- 
tween states and foreign corporations can exist without the principle Pacta 
sunt servanda. This has never been disputed in practice. The best proot 
that the principle also applies in such a ease is the following fact: it has 
long been suggested that disputes between states and foreign companies 
(or foreign individuals) should be submitted to international adjudica- 
tion. Such a course would be meaningless if the principle Pacta sunt 
servanda were not applicable also to that kind of relations. How would 
it be possible to suggest the creation of such an International Court ot 
Justice if contracts between a state and a foreign company were not bind- 
ing? The conclusion is thus ineseapable that in each ease, as Verdross has 
shown,*° such contracts are subject to the general principle of law: Pacta 


sunt servanda. 


+18 Zeitschrift fiir auslindisches 6ffentliches Recht u. Vélkerrecht 638 ff. (195 


55 Ibid. 640, 648. 


THE ISRAELI-SOVIET OIL ARBITRATION 
By Martin DoMKE 


American Arbitration Association 


The Israeli-Soviet oil arbitration in Moscow has evoked world-wide 
eriticism for not being up to the standards of a fair and impartial pro- 
ceeding. Not only do the results of the award, dated July 3, 1958, appear 
to be unsatisfactory,? but the award also does not sufficiently deal with 
the legal questions submitted to the tribunal.* The latter thereby missed 
the opportunity of contributing to the development of an important legal 
aspect of international transactions, namely, the application of the force 
majeure clause. This note will be primarily concerned with that point, 
as well as with some international law aspects arising out of the arbitra- 


tion.* 


THe Facts 


Sojuznefterport, the Soviet oil export combine, had been selling fuel 
oil f.0.b. Black Sea ports to two Israeli companies, the Jordan Investments, 
Ltd. and Delek Israel Fuel Corporation, Ltd., since 1953. A contract 
dated November 1, 1955, was extended on May 29, 1956, to cover the 
entire year 1956. On July 17, 1956, another contract was made for the 
sale of 650,000 tons of fuel oil for delivery in 1957 and 1958. The seller 
applied to the Ministry of Foreign Trade in Moscow on August 4, 1956, 
for an export license. After Israeli troops had invaded the Sinai 
Peninsula in late October, 1956, the export combine, on November 6, 1956, 
informed the Israeli companies that the Ministry of Foreign Trade had 
canceled export licenses for the May 29, 1956, contract and that licenses 
for deliveries in 1957 and 1958 under the July 17, 1956, contract would 
‘in accordance with the 


‘ 


not be granted. The combine also stated that 
provisions of the contracts concerning force majeure paragraph seven the 


1 For references to articles in leading newspapers, see Martin Domke, ‘‘ Arbitration 
of State Trading Relations,’’ 24 Law and Contemporary Problems 317, 323, note 54, 
and 324, note 57 (1959). 

2L. J. Blom-Cooper, ‘‘ Arbitration in Moscow,’’ 25 Solicitor 325 (London, 1958) ; 
David M. Sassoon, ‘‘The Soviet-Israel Oil Arbitration,’’ Journal of Business Law, 
1959, p. 132 (London), and editorial, ibid. 116. 

8Cf. Samuel Pisar, ‘‘The Communist System of Foreign-Trade Adjudication,’’ 
Harvard Law Review 1409, 1442, note 98 (1959): ‘‘The award is disappointingly sum 


72 
mary in its scope and analysis.’’ 

*At a meeting of the American Foreign Law Association in New York on Jan. 29, 
1959, the facts and legal issues of the Israeli-Soviet oil arbitration were presented by 
Martin Domke and Stephen M. Schwebel, followed by a discussion in which Harold J. 
Berman and John N. Hazard participated. 
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The force majeure clause reads as 


said contracts are being cancelled.”’ 
follows : 
Force majeure. Neither of the parties shall be liable for any damage 

or non-compliance with the terms of this contract or any part of these 
terms, if this damage of non-compliance is due to one or more of the 
following events preventing one or the other party from performing 

his duties under the contract in whole or in part: natural disasters, 
fire, flood, war-like acts of any kind, blockades, strikes on the vessel 
carrying goods under this contract, acts or demands of the Govern- 
ment or other authoritative agency of the country under whose flag 

the chartered tanker belongs (but excluding the Government and 
authoritative agencies of the State of Israel), due to any other cause 

of whatever nature beyond the control of the non-performing party.° 
The Israeli companies challenged the application of the force majeure 
clause; the export combine reasserted its position and rejected compen- 
sation for damages. As part of the loss which had occurred as a result 
of purchases at higher prices and increased freight rates, covering 135,000 
metric tons of fuel, the Jordan Investments, Ltd., a subsidiary of the 


government-controlled Palestine Economic Corporation, Ltd., claimed 


damages in the amount of $2,396,440.69. 
THE ARBITRATION PROCEEDINGS 


After lengthy correspondence, arbitration was initiated by the buyer 
on October 25, 1957, before the Foreign Trade Arbitration Commission.*® 
The law professors, Pavel E. Orlovsky (Chairman) and Dimitri N. Genkin, 
and Dimitri D. Nesterov, Head of the All Union Chamber of Commerce, 
were selected from the fifteen members of the Commission (all Soviet 
citizens) to arbitrate the dispute. After thirteen hearings, the claim was 
dismissed on June 19, 1958, and on July 3, 1958, the award was rendered 


77 


with ‘‘reasons.’ 
5 For a recent survey of force majeure clauses, see Sidney Jay Sheinberg, ‘‘ The Force 
Majeure Clause, a Tool for Mitigating the Effect of the Determinable Fee Concept of 
the Modern Oil and Gas Lease,’’ 6 U. C. L. A. Law Review 269, 294-297 (1959). 

6 The arbitration clause reads as follows: ‘‘ Any disputes which may arise out of the 
fulfillment of the present contract or in connection with it are to be settled by the 
Foreign Trade Arbitration Commission of the U.S.S.R. Chamber of Commerce in Moscow 
in conformity with the rules of said Commission. The decisions of said Commission are 
to be final and binding upon both parties.’’ On the use of arbitration clauses in foreign 
trade contracts with Communist countries, cf. Othmar Mayenfisch, La Clause Attributive 
de Juridiction et la Clause Arbitrale dans les Contrats de Vente 4 Caractére Interna- 
tional (Thése, Fribourg, Switzerland, 1957), Ch. II, sec. 5: L’arbitrage pour le commerce 
extérieure dans les Etats d’obédience communiste, p. 83, and also Handbook of National 
and International Institutions Active in the Field of International Commercial Arbitra 
tion, Economic Commission for Europe, Committee on the Development of Trade, Ad 
Hoe Working Group on Arbitration, Trade/W[orking] P[arty] 1/15. REV. 1, of Dee. 
3, 1958, p. 93. 

7 Contrary to American practice in commercial arbitration, the award has to be in 
written form ‘‘accompanied by the motives’’ on which it is based, Art. 26(2) of the 
amended Rules of Procedure of Jan. 21, 1949, U.N. Economic Commission for Asia and 
the Far East, Conference on Trade Promotion, Doc. Trade/61, of Oct. 10, 1951, p. 5. 
For a translation of the full text of the award, see p. 800 below. The award also 
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The tribunal was widely criticized on procedural grounds, since it re- 
jected the buyer’s request for admission of testimony by officers of the 
seller as to the steps the latter had undertaken to save the contract, 
specifically with respect to obtaining export licenses; and for further 
testimony by officers of the Ministry of Foreign Trade as to the ad- 
ministrative procedures employed in granting and canceling export 
licenses. No rationale for rejecting such testimony was set forth in the 
award. Indeed, the award did not even mention the request for such 
testimony. This refusal to admit a party’s evidence on important factual 
issues appears all the more unusual, since Article 21 of the Rules of 
Procedure of the Commission provides that ‘‘each of the parties must 
prove those circumstances which it refers to as grounds for its claims 
or objections.’’ However, the means of verifying and appraising the 
evidence is left to the discretion of the arbitrators.*® 


THE Law 
THe Duty To Osptrain Export LICENSES 


The May 29, 1956, contract concluded on the territory of the U.S.S.R. 
was subject to Soviet law. This was asserted by the seller and was not 
disputed by the buyer. The buyer relied on the general principle of 
commercial law, also recognized in Soviet law, that the seller bears the 
risk of obtaining export licenses, unless the contract provides otherwise. 
Since the contract was silent with respect to export licenses, the seller 
had an absolute obligation to obtain them. In addition the contract did 
not provide for the seller’s release from his obligation in the event a 
license was refused. The seller, however, argued that the granting of 
export licenses by the Ministry of Foreign Trade was indispensable for 
any export, and that the Ministry’s refusal on November 5, 1956, and its 


provided for payment by the Israeli company of the full arbitration costs of $12,000, 
one-half of one percent of the amount of about $2,400,000. Sec. 10 of the Decree of 


the Central Executive Committee and the Council of People’s Commissars of the 
U.S.S.R. on the U.S.S.R. Chamber of Commerce Foreign Trade Arbitration Commission 
of June 17, 1932 (Statute Book of the U.S.S.R., 1932, No. 48, Art. 31—English transla- 
tion in the Document mentioned above, p. 4), provides that the fee ‘‘shall not exceed 
It may be noted that the costs in the United 


one per cent of the sum in dispute. 
States, e.g., under the Rules of the American Arbitration Association, would have 
amounted to about half of the sum, namely $6,250, under the fee schedule of Sec. 42 of 
the Rules, providing for only one-tenth of one percent for amounts over $200,000. 

8 Rule 22, which rule does not leave ‘‘the admissibility of evidence’’ to the arbitration 
board’s discretion, as Pisar states, note 3 above, p. 1439. 

® The law of the seller’s state is generally applied in English and American courts ‘‘to 
the entirety of rights and duties flowing from the (f.o.b.) contract.’? 3 Ernst Rabel, 
The Conflict of Laws 60 (1950). ‘In practice the interpretation of the legal incidents 
of cif. and f.o.b. contracts in Soviet tribunals runs parallel to the more or less 
uniform interpretation given to such contracts in courts elsewhere.’’ Samuel Pisar, 
“‘Soviet Conflict of Laws in International Commercial Transactions,’’ 70 Harvard Law 
Review 593, 628 (1957), and for cases decided by the Foreign Trade Arbitration Com- 
mission, ibid. 636. 
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‘“*prohibition’’ of further performance made execution of the contract 
‘*impossible. ’’ 

The award (sub. 5) rather casually refuted seller’s duty to obtain 
an export license. It stated that no such provision for binding the seller 
was contained in the contract, ‘‘not even any mention of such obligation 
to obtain such licenses.’’ This reasoning is indeed inadequate. The 
assertion of seller’s absolute duty was predicated on the contract’s silence 
on this very point. Nothing in the contract exempted the seller from 
obtaining licenses. 

True, a recent American case, Banking & Trading Corporation vy. 
Reconstruction Finance Corporation,’® dealing with the sale of Indonesian 
rubber, stated that ‘‘the usual rule under f.o.b. ocean vessel contract is 
that the buyer is to obtain export permits and pay export duties.’’™ 
However, this very opinion cited ?* the warning against generalization in 
these matters set forth in the recent English ease, A. V. Pound & Co. v. 
M. W. Hardy & Co.,’* dealing with Portuguese export regulations. Ther 
it was said: 
The observations, if general, must be confined to cases where both 
parties are within the jurisdiction of the licensing authority. I do 
not say the conclusion is necessarily different, if they are not, but 

different considerations arise. Even so, I think this is an area in 

which it is impossible to lay down general rules. 
On this topic, the effect of frustration of contract, a similar approach under 
American law ** was enunciated: ‘‘ We cannot lay down one simple and all- 
controlling rule. . . . The problem is that of allocating, in the most gen- 
erally satisfactory way, the risks of harm and disappointment that result 
from supervening events.’’ At the very least, the issue of responsibility 
for proper licensing is not only relevant and important, but should be 


10147 F. Supp. 193, 208 (S.D.N.Y. 1956), aff’d 257 F.2d 765 (2d Cir. 1958), dis 
missing the claim on the ground that the conclusion of a final contract was not proven. 

11 Such a ‘‘usual rule’? may be found in the Revised American Foreign Trade Defini- 
tions; 1941 (adopted by the Chamber of Commerce of the United States of America, 
the National Council of American Importers and the National Foreign Trade Cou 
and still in use by both exporters and importers, without further revision), whereb) 
(II D4): ‘‘seller must . . . render the buyer, at the buyer’s request and expense, as 
sistance in obtaining the documents issued in the country of origin, or of shipment, 0! 


of both, which the buyer may require either for purposes of exportation, or of impo! 


tion at destination.’’ 


12At p. 208, note 14, with reference to further American cases, concerning tle 
Amtorg Trading Corp., a Soviet Government-owned New York corporation. See also 


L. N. Jackson & Co. v. Royal Norwegian Government, 177 F.2d 694 (1949), certior 
denied, 339 U. S. 914 (1950); Leo M. Drachsler, ‘‘ Frustration of Contract: Compara- 
tive Law Aspects of Remedies in Cases of Supervening Illegality,’? 3 New York Law 
Forum 50 (1957), and Hans Smit, ‘‘ Frustration of Contract: A Comparative Attempt 
at Consolidation,’’ 58 Columbia Law Review 287 (1958). Cf. also note, ‘‘F.A.5 
Clauses in American and Comparative Law,’’ 32 N.Y.U. Law Review 1247, 1258 (1957). 
13 [1956] A.C. 588; Note, ‘‘ Failure to Obtain Export License’’ (on the decision 
the Court of Appeal, [1955] 1 All E. R. 666), by J. K. Grodecki, 18 Modern Law 
Review 405 (1955). 


*6 Corbin on Contracts § 1322, p. 256 (1951). 
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decided on the facts and law peculiar to each dispute. An example of 
this approach is found in Brauer & Co. (Great Britain) Ltd. v. James 
Clark (Brush Materials) ,° where it was held that if the parties had not 


specifically made the contract ‘‘subject to any Brazilian export license,’’ 
‘“‘the buyers might have contended that the sellers undertook absolutely to 
obtain a license and ship the goods, and that it would be no excuse for the 
seller to say that they could not get a license.’’ Even with this warning 
against generalization, it may fairly be assumed that this usage prevails 
in most international f.o.b. sales contracts..°  INcorerMs of the Interna- 
tional Chamber of Commerce state that the f.o.b. seller must ‘‘at his 
own risk and expense obtain an export license or other governmental 
authorization necessary for the export of the goods.’’ *® 

In any event, it was the buyer’s contention that the seller did not 
comply with the requirements of Article 118 of the Civil Code of the 
Russian Socialist Federated Soviet Republic, which discharges a part) 
from responsibility for non-performance due to a cause beyond his control, 
i.e., one which he could not in any way avert.'® It was alleged that the 
seller did nothing to overcome the refusal of the Ministry either by appeal 
or other steps. This obligation has been recognized, e.g., in Peter Cassidy 
Seed Co. v. Ossustukku Kauppa I1.L.,?° an English case involving Finnish 
export licenses, where it was held that when nothing is said in the contract 
about the duty to obtain an export license and when an absolute obliga- 
tion of the seller cannot be assumed, the latter is at least obligated to use 


his best efforts to procure the license, since ‘‘it is usually, indeed, it is 


15 [1952] 2 All E.R. 497. For further references see Martin Domke, ‘‘ Foreign 
Trade Restrictions and Arbitration,’’ 9 Arbitration Journal (n.s.) 89, 94, notes 28-32 
(1954). 

For a recent case where seller (U. S. Government) had guaranteed that ‘‘ permission 
to export the property [wire] has been granted by the Iraqi Government,’’ see Hyman- 
Michaels Company v. United States, 140 F. Supp. 784 (Ct. Cl., 1956). 

16 Cf. Clive N. Schmitthoff, The Export Trade 21 (3rd ed., London, 1958); Paul H. 
Silverstone, ‘‘The Export Control Act of 1949: Extraterritorial Enforcement,’’ 107 
U. Pa. Law Review 331, 360 (1959). 

17 **Tneoterms 1953’’ (International Rules for the Interpretation of Trade Terms) 
(Paris, 1953), p. 24, par. 3. 

18 For similar issues arising out of the closure of the Suez Canal in 1956, see the con- 
flicting decisions in Carapanayoti & Co., Ltd. v. E. T. Green, Ltd., [1958] 3 All E.R. 
115, 53 A. J. I. L. 188 (1958); Tsakiroglon & Co., Ltd. v. Noblee Thorl G.m.b.H., 
[1959] 1 All E.R. 45, 53 A.J.I.L. 696 (1959); Notes in Journal of Business Law 1959, 
p. 88, and 22 Modern Law Review 81 (1959); and J. G. R. Griggs, Frustration in Re- 
lation to Contracts of Affreightment (Gothenburg, Sweden, 1959). 

19*TInless otherwise provided by law or contract, the debtor shall be relieved from 
liability for non-performance, if he proves that impossibility of performance resulted 
from cireumstances which he could not prevent, or that it eame about owing to inten- 


?? Transl. in 2 Gsovski, Soviet Civil Law 107 


tional design or negligence of the creditor. 
(1948). 

*0 [1957] 2 All E. R. 484. The duty of parties to collaborate in obtaining licenses was 
also considered in Kyprianou v. Cyprus Textiles, (1958) 2 Lloyd’s L. Rep. 60, Note, 
Journal of Business Law 1959, p. 59. 
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probably fair to say almost invariably, the latter class of warranty, which 
is implied.’’ 

In the instant case the contract had been approved by the Ministry 
of Foreign Trade. Throughout earlier dealings between the same parties 
an export license was always necessary. At the very least, it was the 
seller’s duty to exercise all efforts to procure such a license. It appears 
that the seller, after receiving the Ministry’s notice of November 5, 1956, 
did not make any effort to obtain a license and thus save the contract. 
This is all the more striking, since delivery under the July 17, 1956, con- 
tract was not to be commenced until 1957, then in monthly installments 
over a period of two years. ‘‘Yet immediately after receipt of the Min- 
istry’s communication, the sellers purported to cancel the agreement. 
They did not appeal against it or object to it; in fact, they never even 
attempted to inquire into it—ecould they, then, be said to have discharged 
this duty?’’** It is obvious that difficulty of appeal proceedings and 
the improbability of success do not discharge a party from its obligation 
to act.** The award (sub. 6) makes allusion to the prevailing political 
situation arising from Israel’s ‘‘aggression’’ against Egypt ** to the effect 
that the seller had no reason for an appeal ‘‘considering the factual con- 
ditions governing the case.’’ Here, again, the brief ‘‘reasoning’’ of the 
award appears to beg the question, since each party has a contract re- 
sponsibility and the duty to save the contract. Indeed, Soviet civil law 


strongly maintains the concept of Pacta sunt servanda.** 


IMPOSSIBILITY OF PERFORMANCE 


The buyer further argued that, under Article 119 of the R.S.F.S.R. 
Civil Code, nothing less than ‘‘objective impossibility’’ would excuse 


21‘* English commercial law is often regarded by international business as a kind of 
jus gentium of international commerce to which resort can be had if it is undesirable 
or inappropriate to refer to a national system of law,’’ Schmitthoff, ‘‘ Modern Trends 
in English Commercial Law,’’ Tidskrift av Juridiska Foéreningen i Finland, 1997, p. 
349, at 356. 

22 Sassoon, note 2 above, p. 138. 

23 This issue is related to the concept of ‘‘exhaustion of local remedies’’ 
effective relief appears to be impossible under the circumstances. Cf. Art. 19 of the 
Convention on the International Responsibility of States for Injuries to Aliens (Pre- 
liminary Draft with Explanatory Notes), Harvard Law School, May 1, 1959, p. 98. 


when an 


24The ‘‘aggression’’ was stated as the reason for Soviet action in a note of the 
Soviet Government to the Israeli Government which was published in Izvestia on Feb. 
6, 1957, and was introduced in the arbitration proceedings. The award refers to this 
situation in the objections of the seller (No. 3): ‘‘the situation prevailing at the be 
ginning of November 1956 and created by aggression against Egypt,’’ and in the 
reasons (No. 6): ‘‘in considering the factual conditions governing this case.’’ Cf. also 
New York Times, Jan. 24, 1959: ‘During the Suez crisis, Moscow cancelled its contract 
to deliver oil to Israel.’’ 

25M. M. Agarkov [President of the Chair of Civil Law of the Moscow State Uni- 
versity], ‘‘The Debtor’s Discharge from Liability when Performance is Impossible,’’ 29 
Journal of Comp. Leg. and Int. Law (3d ser.) Part III, p. 9 (1947). 
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performance of the contract,** so that oil could have been delivered at 
another Black Sea port, such as Constanza in Rumania. It is a recognized 
principle in the commercial law of many countries as well as that of the 
Soviet Union (witness Article 119) that ‘‘objective impossibility’’ does not 
apply to fungible (generic) goods, such as fuel oil. Here, the award 
states (sub. 4) that in view of the general prohibition of performance by 
the Ministry, the seller was not only prevented from supplying fuel oil of 
but also fuel oil of any other country as well.’’ 


Soviet origin 


THE Force Majeure CLAUSE 


Refusal to grant export licenses is not enumerated in the force majeure 
clause as a grounds for exemption from liability. Therefore, the buyer 
argued that the general principles of contract construction would apply. 
One of these principles holds that, where there is an enumeration, that 
which is not listed was intended to be excluded. 

This important aspect is likewise summarily dealt with. The award 
sets forth that such cause (refusal of license) is not mentioned ‘‘in the 
foree majeure conditions as specified therein’’ (clause 7), an undisputed 
fact which otherwise should have disposed of the whole controversy be- 
tween the parties. But the award, in merely stating that the denial of 
licenses by the Ministry ‘‘being absolutely binding upon the Corporation 
[the seller] does in fact constitute such circumstances releasing the latter 
from liability,’’ considers the refusal of licenses to be covered by the words 


“‘any other cause beyond the control of the non-performing party.’’ 
The wording of the force majeure clause in the f.o.b. contract does not 
include restrictions created by the Soviet Government, since the clause 


expressly mentions only one case of government restriction, and that 
involved the government under whose flag the ship is registered. This 
would specifically exclude any restrictive action by the state of Israel.* 
Indeed, one may question whether the force majeure clause in the instant 
ease could have released the seller from any obligation. The purpose of 
the clause is to cover circumstances which the parties at the time of con- 
cluding the contract could not foresee. Impossibility of export for lack 
of a license, may be a case of force majeure if the necessity for such 
licensing was unknown to the parties. But the need for licensing was not 
a new development which first came to light only on November 5, 1956, 
when the Ministry of Foreign Trade refused to grant licenses and pro- 
hibited further export. On the contrary, since the beginning of the 


26‘‘In any event, impossibility of performance shall not relieve the debtor from 
liability: (a) where the subject of the obligation is defined by generic characteristics 
and delivery of property of the same kind has not become objectively impossible; (b) 
where persons charged by operation of law or by orders from the debtor, with per- 
formance of the obligation have, by intentional design or negligence caused the cir- 
cumstance which rendered performance impossible or failed to avert it.’’ Transl. in 
Gsovski, op. cit. 109. 

27‘*There was no need to mention Russia in this context for, the sale being a strict 
f.o.b. sale, it was the buyer’s duty to provide the vessel, and the seller could never be 
liable for failure to do so.’’ Sassoon, note 2 above, p. 136, note 6. 
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contractual relationship, licensing of exports had been a necessity. If 
the seller wanted to discharge himself of any obligation under the contract, 
in the event of refusal of a license, he should have provided for such con- 


tingency in the contract. The mere insertion of a force majeure clause 


does not cover such a contingency known to both parties from the be- 


ginning of their contractual relationship.** 

However, it may well be argued that the buyer should have insisted 
that the seller expressly undertake the obligation to secure an export 
license and bear the risk of not obtaining it. In any event, this was not 
the contract situation on risks,*® for ‘‘if they [risks] had been dealt with, 
it cannot be believed that the contractee would have demanded or tli 


contractor would have assumed.’’ *° 


THE MINISTRY’s PROHIBITION OF FURTHER PERFORMANCE 


The buyer argued that the Ministry had no right to prohibit the further 
performance of the contract. Under Soviet law, the Ministry of Foreign 
Trade is authorized to prohibit only prospective contracts and not existing 
contracts which, in any event, had been previously approved. It was 
alleged that the contract can only be prohibited in extraordinary circum- 
stances, when the importing country discriminates against Soviet trade, 
and then only by a special decree of the Council of Ministers granting 
such authority to the Ministry of Foreign Trade. Not a single word oi 
the award deals with this important issue. 

The buyer’s argument that the seller unilaterally had dissolved the 
contract, was refuted by the award (No. 3) as ‘‘groundless,’’ since under 
Article 129 of the R.S.F.S.R. Civil Code ** the contract ‘‘ceased to exist by 
the very fact of impossibility of implementation,’’ and ‘‘must be regarded 
as having ceased to exist as of November 5, 1956,’’ the date of the Min- 
istry’s communication to the seller. The award therefore accepts thie 
argument presented by the seller, that it did not cancel the contract at 
all but that the contract ceased to operate by reason of Soviet law. 
This blunt statement is hardly sufficient to evade contract responsibility. 
Nor does the award, making the denial by the Ministry of licenses and 


28 Frédéric Eisemann, ‘‘ Keine Haftung des FOB-Verkiufers fuer die Beschaffung der 
Ausfuhrgenehmigung nach sowjetischem Recht?’’ 15 Verkehr 9, 10 (Vienna, Austria, 
1959). 

29 North German Lloyd v. Guaranty Trust Company of New York, 244 U. S. 122 
(1917). 

80 Cf. annotation by de Winter on the decision of the Dutch Supreme Court (Hog 
Raad), of Jan. 15, 1954, Nederlandsche Jurisprudentie 1954, No. 251, dealing with 
the lack of a Dutch foreign exchange license, in 1 Netherlands International Law 
Review 437 (1954): ‘‘A plea based on force majeure can only exonerate a party in 
default from his liability to make compensation for damages when he was not able 
to foresee the situation of force majeure incurred and when he ean not be deemed to 
bear the risk of its occurrence, or, in other words, that only in such eases the notion 


of force majeure can be applied.’’ 
81‘*An obligation shall terminate either in full or in part . .. (e) by impossibility 
Gsovski, op. cit. 110. 


of performance for which the debtor cannot be held liable.’’ 
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prohibition of further performance ‘‘absolutely binding’’ upon the seller, 
discuss the question whether the action of the Ministry was ultra vires ** 
or whether it would only create an administrative directive which, it is 
submitted, would hardly make performance illegal. 


It is difficult to see how a private communication—not even a pub- 
lished decree—from a superior official, could have the effect of declar- 
ing the performance illegal, especially since no authority was quoted 
showing that the Ministry was vested with the legal power to annul 
subsisting agreements.** 


The award merely assumes that such communication of the Ministry was 
covered by the force majeure clause, without giving any reasons for such 
a holding. 

One of the disappointing aspects of the award lies in the fact that it does 
not deal at all with the important legal aspects raised by the buyer and 
supported by a number of legal opinions of internationally recognized 
authorities submitted in the arbitration proceedings.** At the very least, 
the question of ultra vires action of the Ministry of Foreign Trade re- 
quired consideration. This is not an issue of the application of the ‘‘act 
of state’’ concept, whereby a foreign court will not sit as a judge over the 
acts of another state.*° The Foreign Trade Arbitration Commission is a 
domestic (Soviet) body with the authority to determine the issues between 
the disputant parties by virtue of their contractual agreement to give 
exclusive jurisdiction to that arbitral body. 


Irrespective of whether the non-granting of export licenses was a fore- 
seeable event and, as stated above, not covered by the force majeure 
clause, the effect of the prohibition of further performance depended in 
the first instance on the legality of such prohibition. Therefore, Soviet 
administrative practice was pertinent. Proof of this practice was sub- 


82 An editorial in the (London) Journal of Business Law, 1959, p. 117, which 
reproaches the Foreign Trade Arbitration Commission for not having closely examined 
the viewpoint of ultra vires action of the Ministry, said: ‘‘ Apparently the Commission 
considered it as inconceivable that the manager of the sellers should question the ad- 
ministrative powers of the Ministry to issue the prohibition.’’ 

33 Sassoon, note 2 above, p. 136. The argument that the seller had not informed 
the buyer of the prohibition by the Ministry but had only relied on the inability to 
obtain export licenses was refuted in the award (No. 7), that the telegram of Nov. 
6, 1956, notified ‘‘that the agreement was voided which implied a ban against im- 
plementation of same.’’ This, however, appears not to be warranted by the express 
wording of the notification ‘‘cancelled’’ and not ‘‘prohibited.’’ 

84In a legal opinion by Professor Dr. Hans Doelle, Director of the Max Planck 
Institute for Foreign and Private International Law, Hamburg, of Dee. 13, 1957, it 
was further said (p. 5): ‘‘The denial or revocation of an export license in an individual 
case under the circumstances is not based on a general regulation executed equally 
against everybody but rather an act issued for reasons of opportunity in an individual 
case or in individual cases for the issuance of which an organ of state participating in 
the trade has no answer.’’ 

85 Cf. the report of the Committee on International Law of the Association of the Bar 
of the City of New York: ‘‘A Reconsideration of the Act of State Doctrine in the United 
States Courts,’’ adopted by the Annual Meeting of the Association on May 12, 1959. 
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mitted by the buyer and not admitted in evidence by the Commission. 
No ultra vires action by the Ministry is mentioned in the award.*® 


IDENTITY OF THE Om Export COMBINE AND THE MINISTRY 
OF FoREIGN TRADE 


On principle, the buyer argued that the seller could not come forward 
with the contention that any action of the Ministry constituted a cause of 
force majeure, because both the combine and the Ministry were organs of 
one and the same state, the U.S.S.R., and thereby arms of the same 


government. 
Under Article 14 of the R.S.F.S.R. Civil Code, the combine is a public 
corporation, a separate legal entity.*7 It has been noted that ‘‘Soviet 


government corporations have developed as independent juridical entities 
to manage property owned by the state. They are not non-entities. 
Each has its own Charter, its own trade name, its own eapital, its own 


balance sheet and profit and loss statement,’’ ** and 


In a socialized state it would seem to be distinctly to the advantage of 
the state to separate its political character from its business functions 
in order that economic relations may be carried on without the fric- 
tions and prestige consideration.*® 


Therefore, continued the award, identification of the seller with the Min- 
istry ‘‘lacks any foundation.’’ A recent editorial correctly notes that 
the Israeli buyers were ‘‘on weak ground when contending the identity 
of seller and Minister of Foreign Trade.’’ *° 

It is true that the Foreign Trade Arbitration Commission held on pre- 
vious occasions that both export and import combines were independent 
legal entities.*‘ This, however, does not solve the question of independence 
in fact, in view of the state monopoly of trade, and the Ministry’s general 
However, the concept of ‘‘ piercing 


supervision of all economic activities.* 


+ 


36 The question of responsibility under international law of the Soviet Government 
for its prohibition of performance of a contractual right of an alien corporation was, 
of course, not a matter for the Commission. The dispute was between the two parties 
to the contract, and only those issues had to be considered by the Commission. 

87 On the doctrine of the juridical person in Soviet law, see Harold J. Berman, 
‘*Commercial Contracts in Soviet Law,’’ 35 California Law Review 191, 196 (1947). 

88 John N. Hazard, ‘‘Soviet Government Corporations,’’ 41 Mich. Law Review, 850, 
871 (1943). See, however, Hazard in The Public Corporation (ed. Wolfgang Fried- 


mann) 559, questioning ‘‘whether the Soviet state corporations are independent legal 


personalities or, being part of the state, are only treated as such.’’ 
89 Philip C. Jessup, A Modern Law of Nations 20 (1948). 
40 Journal of Business Law, 1959, p. 116. 


41 Cases cited in Pisar, note 9 above, pp. 543-544. 


42 Art. 14 of the Soviet Constitution places foreign commerce under control and 


direction of the Union. See Haroid J. Berman, ‘‘The Legal Framework of Trade be- 
tween Planned and Market Economies: The Soviet-American Example,’’ an article 
adapted from the author’s General Report to the UNESCO Conference on Legal 
Aspects of Trade between Planned and Free Economies, Rome, February, 1958, 24 Law 


and Contemporary Problems, No. 3 (Summer, 1959); also 1959 Proceedings, American 
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the corporate veil’’ advanced in the economic warfare of the postwar 
period,**® is not appropriate in this instance. 


Such legal autonomy is a basic principle of the entire Soviet system 
of foreign trade; to reject it would be to require the Soviet state to 
conduct all its foreign trade in its own name—a solution which would 
probably create more difficulties for non-Soviet traders than it would 
solve.** 


It is true that similar situations of ‘‘piercing the corporate veil’’ arose 
when government-owned or controlled corporations were sued _ before 
foreign courts and immunity from such jurisdiction was invoked.* 
Here, however, no immunity is involved nor has it ever been claimed by 
Soviet corporations.*® The very establishment of separate corporations for 
combines of foreign trade, with the express provision for their being 
subject to suits, make unfeasible an application of the ‘‘piercing the 


corporate veil’’ concept. 


CONCLUSION AS TO THE ARBITRATION PROCEEDINGS 


The elimination of the issue of identity between combine and Ministry 
of Trade of course does not solve the real problem: the close relationship 
and preponderant influence of the Ministry, not only on the seller but 
also on the Foreign Trade Arbitration Commission of the All-Union 
Chamber of Commerce. However, one must keep in mind that this is a 
feature of state-trading countries of the Communist bloc and will in all 
probability remain. In spite of its statutory creation as a separate and 
autonomous arbitration tribunal, the Foreign Trade Arbitration Commis- 
sion is clearly a state-organized institution which has to be considered 
not so much as an arbitral tribunal but rather in the nature of a state court 
in the specialized field of foreign trade. Foreign traders who agree to its 
competence for exclusively settling their future disputes with Soviet 
Society of International Law 274. On the UNESCO conference, see John N. Hazard, 
‘Commercial Discrimination and International Law,’’ 52 A.J.I.L. 495 (1958). 

48 For reference, see Martin Domke, ‘‘ Piercing the Corporate Veil in the Law of 
Economie Warfare,’’ 1955 Wis. Law Review 77; Raoul Berger, ‘‘ ‘Disregarding the 
Corporate Entity’ for Stockholders’ Benefit,’’ 55 Columbia Law Review 808 (1955). 

44 Berman, note 42 above, note 34a. 

45 Note, ‘‘Immunity from Suit of Foreign Sovereign Instrumentalities and Obliga- 
tions,’’ 50 Yale Law Journal 1088 (1954); Michael Brandon, ‘‘Sovereign Immunity 
of Government-owned Corporations and Ships,’’ 39 Cornell Law Quarterly 425 (1954) ; 
F. A. Mann, ‘‘The Immunity of Foreign Governments in Trade,’’ in Report of Inter- 
national Law Conference held at Niblett Hall, June, 1956, p. 29 (London, David 
Davies Memorial Institute of International Studies); K. W. Wedderburn, ‘‘ Sovereign 
Immunity of Foreign Public Corporations,’’ 6 Int. and Comp. Law Quarterly 301 
(1957) ; Comment, ‘‘Immunity of Foreign Government Instrumentalities,’’?’ 25 Uni- 
versity of Chicago Law Review 176 (1957); Clive M. Schmitthoff, ‘‘The Claim of 
Sovereign Immunity in the Law of International Trade,’’ 7 Int. and Comp. Law 
Quarterly 452, 463 (1958). 

46 Bernard Fensterwald, Jr., ‘‘Sovereign Immunity and Soviet State Trading,’’ 63 
Harvard Law Review 614, 627 (1950). 
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corporations are nevertheless bound by their own contractual agreement,*’ 
as has been held by the New York Court of Appeals in Amtorg Trading 
Corp. v. Camden Fibre Mills, Inc.,48 and by the Swiss Federal Tribunal! 
in Linga v. Baumgartner & Co., A.G.” 

The deliberations of the United Nations Conference on Internationa! 
Commercial Arbitration devoted the entire plenary session of May 2s, 
1958, to a debate whether to inelude in the definition of ‘‘arbitral awards” 
those rendered by state arbitral tribunals in countries with planned 
economies.°° Article 1(2) of the Convention on the Recognition and En- 
forcement of Foreign Arbitral Awards of June 10, 1958, provides that 


‘ 


The term ‘‘arbitral awards’’ shall include not only awards made by 
arbitrators appointed for each case but also those made by permanent 
arbitral bodies to which the parties have submitted.*' 

Moreover, Soviet corporations, in their trade arrangements with foreign 
parties, do not always insist on arbitration before the Foreign Trade 
Arbitration Commission in Moscow. Submission to foreign arbitral set-ups 
are not infrequent and their incidence may grow in the future, part 
because of the world-wide criticism of the Israeli-Soviet oil arbitration. 
Recent agreements of a Soviet agency with an American and an Italia 
corporation for the construction of textile plants in Russia provide 
arbitration in New York ** and under a Swedish set-up, respectively 

47 With the right of being represented also by ‘‘ foreign citizens.’’ Rul 

#8304 N.Y. 519, 109 N.E.2d 606 (1952 

49 84 Entscheidungen des Schweizerischen Bundesgerichts, Pt. I, No. 7, p. 39 (195 
granting execution of an award rendered by the Arbitration Court of the Chamb« 
of Commerce of Czechoslovakia. This 1958 decision of the highest Swiss tribu 
overrules for all purposes the holding of the Ziirich Superior Court of Nov. 11, 1954, u 
Stankoimport v. Swisstool, published in Mayenfisch, note 6 above, p. 87, which de! 


1e enforcement of a Moscow award for lack of impartiality of the Soviet arbitrators 


tl 
For a detailed discussion of the Amtorg and Linga cases, see Domke, note 1 al 


p. 325, and Samuel Pisar, ‘‘Treatment of Communist Foreign Trade Arbitrati 
Western Courts,’’ in International Trade Arbitration: A Road to World-Wide C 
operation 101 (ed. by Martin Domke, 1958), and note 3 above. 

50 Martin Domke, ‘‘The United Nations Conference on International Commer 
Arbitration,’’ 53 A.J.I.L. 414, 416 (1959). 

51 Ibid. 420; cf. also the Trade Agreement between the U.S.S.R. and Canad 
Feb. 29, 1956, Table of Bilateral Conventions Relating to the Enforcement of Arbitral 
Awards and the Organization of Commercial Arbitration Procedure (U.N. Pub. Sales 
No. 1957.II E/Mim. 18), p. 3. 

52 This may become all the more true in view of the Soviet Union drive for increas 
trade also with the United States; cf. the speech of First Deputy Premier Fro! 
Kozlov at the opening of the Soviet exhibition in New York, New York Times, J 
30, 1959, p. 16, col. 5. 

58In that arbitration clause, the dispute shall be settled by arbitration in N 
York City under the Rules of the American Arbitration Association. Each party s! 
appoint an arbitrator, but ‘‘neither of the parties shall be required to choos¢ 
arbitrator whose name shall appear on the panel of the American Arbitration Ass 
tion.’’ If the two arbitrators do not agree upon the selection of a third arbitrator 
within two months, the third arbitrator shall be appointed by the Executive Secretary 
of the General Agreement on Tariffs and Trade. 

54 Here, in ease a party fails to appoint its arbitrator within 14 days (from r 
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CONCLUSION AS TO THE AWARD 


The issue under consideration in the arbitration proceedings was not 
determination whether the Soviet Government’s prohibition of the 


a 
performance of the contract was justified or not. That was indeed in 


the exercise of its sovereign power, dictated by their own peculiar political 
reasons. The only question was whether the seller was, under the con- 
tract, obligated to pay damages for non-performance; in other words, 
whether the force majeure clause discharged the seller from such obliga- 
tion. It was stated above that, contrary to the award, the clause did not 
justify such discharge, inasmuch as it did not provide for this contingency, 
although it was readily foreseeable. In view of the fact that licenses 
were necessary at the time of the conclusion of the contract and the seller 
had always obtained them, the shifting of the risk (upon the buyer) 
could have been expressly stated under the force majeure exemption from 


liability. As has been noted,°® the award is 


highly unsatisfactory in so far as it allows a state enterprise, by in- 
voking a blatantly political act of its government, to evade with im- 
punity its contractual obligation to a damaged foreign party. 


It is one thing to say that obviously in a Communist country political 
considerations of an important nature, such as those evoked by the Suez 
crisis, make withdrawal of trade for political reasons somewhat foreseeable. 
However, the liability of the ‘‘independent”’ seller for damages is an en- 
tirely different matter which cannot be so easily eliminated from serious 
considerations of law and commercial practice as the award suggests. 
This is all the more deplorable in view of the general standing of the 
Foreign Trade Arbitration Commission and in view of the fact that 


the Soviet law and practice regarding F.O.B. and similar contracts 

and in general the entire range of commercial techniques of 
international trade, does not differ in its general outlines from that of 
Germany, France, Italy, England, the United States, and other coun- 
tries which have inherited the ‘‘law merchant.’’° 


Moreover, a most recent arbitration agreement of a Soviet agency with 
an Italian corporation for the construction of a plant in Russia containing 
a Swedish arbitration set-up (see note 55) provides that the (majority) 


of notification of arbitration), the President of the Chamber of Commerce of Stock 
holm shall appoint the arbitrator. In case of disagreement of both arbitrators on the 
selection of a chairman (within four weeks after the appointment of the second arbi- 
trator), the same President shall appoint the chairman. 

= In the famous Lena Goldfields Arbitration, the agreement of April 30, 1925, pro- 
vided also for a Swedish arbitration set-up in a detailed arbitration clause, reprinted 
= the Memorandum on Soviet Doctrine and Practice with respect to Arbitral Procedure, 
UN, Doe. A/CN.4/36, of Nov. 21, 1950, p. 18. Cf. Arthur Nussbaum, ‘‘The Arbitra- 
tion between Lena Goldfields, Ltd. and the Soviet Government,’’ 36 Cornell Law 
Quarterly 31 (1950). 

56 Pisar, note 3 above, p. 1433. 

57 Note 34 above. 
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award shall be ‘‘on the basis and in the terms of the present conditions 
relating to the order and in accordance with the general principles govern- 
ing legal principles. The Board of Arbitration may furthermore avail 
itself of the commercial usages practiced internationally. ”’ 

The arbitration proceedings, in the refusal of the tribunal to allow 
the presentation of pertinent evidence, and the award, in its rather dis 
appointing brief reasoning, without any reference to supporting legal 
sources, evoked unfavorable criticism. The hearings were widely attended 
by foreign diplomatic officers and the foreign press. Harold J. Berman 
reported : 


A large amount of pressure concerning the case was brought to bear 
on the Soviet government by traders from many countries, which 
ultimately may have produced the opposite effect from that which 
was intended.*® 
Comfort can hardly be derived from the fact that this was undoubtedly 
an extraordinary situation which the Soviet Government may have used 
to impress Arab countries with the prohibition of oil deliveries to Israel. 
Nevertheless, contracts must be fulfilled according to their terms or damages 
paid for the non-performance. Only then can international trade be 
promoted, an aim which the Soviet Union too has proferred to be willing 
to attain. 


ANNEX 
AWARD * 


rendered by the Foreign Trade Arbitration Commission on the Claim 
filed by the JorpaAN INVESTMENTs, LiMiTED, an Israeli company, against 
the All-Union Foreign Trade Corporation—Vsesojuznoje Objedinenjije 
SOJUZNEFTEXPORT Of Moscow, U.S.S.R., for payment of (U.S.) $2,596, 
440.69. 

The Foreign Trade Arbitration Commission consisting of P. E. Orlovsky 
as Umpire and M. V. Nesterov and D. M. Genkin, Arbitrators, having 
considered at public hearings (held on December 2, December 4 and De- 
eember 11, 1957, and March 7, March 10, March 12, March 17 and June 
12, and June 13, June 16, June 17, June 18 and June 19, 1958) the claim 
filed by Jorpan INvesTMENTS, Liirep, an Israeli company hereinafter 
referred to as the ‘‘Company,’’ against Vsesojuznoje Objedinenjije 
SosuzNEFTEXPORT of Moscow, U.S.S.R., hereinafter referred to as the 
**Corporation,’’ for payment of U. S. $2,396,440.69 and having considered 
the arguments made by D. M. Schlossberg, Z. Argaman and G. T. Chebura- 
khin, representatives for Plaintiff and by V. 8. Podsdniakov, representativ' 
for Defendant, rendered this Award on June 19, 1958. 


58 Berman, note 42 above, p. 20. 
*The translation from the Russian text has been adapted to conform to Angie 
American usage in international commercial arbitration. 
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THe Facts 


In accordance with a contract concluded on July 17, 1956, in Moscow 
between the Company and the Corporation, the Corporation undertook 
to furnish the Company, during the years 1957 and 1958 with 650 tons 
of heavy fuel oil F.0.B. Black Sea ports. 

On August 4, 1956, the Corporation applied to the U.S.S.R. Ministry of 
Foreign Trade, hereinafter referred to as the ‘‘Ministry,’’ for an export 
license. 

On November 5, 1956, the Ministry by letter advised the Corporation 
that the licenses applied for in accordance with the above contract dated 
July 17, 1956, would not be granted and that performance of the said 
contract was prohibited. 

On November 6, 1956, the Corporation informed the Company that the 
Ministry had advised the Corporation to the effect that export licenses for 
shipment of fuel oil during the years 1957 and 1958 as per the terms of the 
the contract dated July 17, 1956, would not be issued and that accordingly 
pursuant to the Force Majeure clause (Paragraph 7 of the Contract), said 
contract was thereby canceled. 

In reply to the Corporation’s telegram of November 6, 1956, the Com- 
pany, in its telegram of November 12, 1956, declared that in the Com- 
pany’s opinion Paragraph 7 of the contract did not provide grounds for 
canceling the contract and that the Company therefore reserved all rights 
and would hold the Corporation liable for damages. 

On November 16, 1956, the Corporation wired the Company in reply to 
the Company’s wire of November 12, 1956, and again stressed the fact that 
the situation as it had developed constituted a case of force majeure, thus 
freeing the Corporation from all liability in accordance with Par. 7 of the 
said contract. 

In the course of the subsequent correspondence, the Corporation declined 
the Company’s claim for damages and for deliveries in accordance with 
the contract. In a letter dated June 13, 1957, the Corporation pointed out 
that the contract of July 17, 1956, had terminated due to circumstances 
beyond the Corporation’s control and that the Corporation had advised 
the Company to such effect in due time. 

On October 25, 1957, the Company filed a complaint against the Cor- 
poration before the Foreign Trade Arbitration Commission of the Chamber 

In its complaint the Company charged that the Corporation had uni- 
laterally and illegally canceled the contract of July 17, 1956, and that as 
a result of such violation of the said contract by the Corporation, the Com- 
pany had been compelled to purchase fuel oil elsewhere in substitution for 
the quantities which the Corporation had undertaken to furnish in ac- 
cordance with the above contract and that, furthermore, the Company had 
been compelled to conelude charter parties for the shipping of the fuel 
oils thus purchased. In this connection, the Company claimed damages in 
the amount of U.S. $2,396,440.69 and demanded payment of the said 
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amount by the Corporation. The Company further sought to establish 
its right to compensation for additional losses and damages in excess of 
the above amount, which the Company had incurred or might incur due to 
the violation of the said contract, and finally the Company asked that the 
Corporation be compelled to pay the Company all costs and expenses in 
the arbitration proceedings. 

In its brief filed with the Foreign Trade Arbitration Commission in reply 
to the above complaint, the Corporation stated that it did not recognize 
the Company’s claims and considered them completely groundless. The 
Corporation pointed out that performance of the contract had become im- 
possible as a result of the ban imposed by the Ministry. Therefore, in 
accordance with Article 118 and Paragraph D of Article 129 of the Civil 
Code of the R.S.F.S.R. | Russian Socialist Federated Soviet Republic 
obligation of the Corporation to supply fuel oil to the Company should bi 
considered as having completely ceased to exist. Accordingly and by 
virtue of Par. 7 of the contract, the Corporation asked to be released from 
any liability. 

In the course of consideration of this matter by the Foreign Trade 
Arbitration Commission, the Company advanced the following arguments 
in substantiation of its claims: 

(1) With respect to the obligation of the Corporation in its capacity as 
the seller: 


(a) the Corporation, as the seller, had the absolute obligation to obtain 
the proper export license ; 

(b) the contract of July 17, 1956, contained no provision releasing 
the Corporation from liability in the event of non-issuance of an export 


license. 


(2) With reference to the nature of the events cited by the Corporation 

(a) the Ministry had no right to prohibit performance of the con- 
eluded contract. Such prohibition could be accomplished only by 4 
Government decision ; 

(b) the Corporation has failed to prove the objective impossibility 
of performing the contract of July 17, 1956, which defines the subject 
matter of the commitment undertaken by its general description (heavy 
fuel oil). In such cases, according to Plaintiff, only impossibility of 
performance would release liability for non-fulfillment, in accordance 
with Article 119, Part I, of the Civil Code of the R.S.F.S.R. The con- 
tract provides for the supply of heavy fuel oil F.0.B. Black Sea ports 
If the Corporation failed to obtain a license for shipment of such heavy 
fuel oil out of the Soviet Union, it could have shipped, say, out of the 
Rumanian port of Constanza or any other non-Soviet Black Sea port; 

(ec) the Corporation is not entitled to interpret the prohibition of per- 
formance of the contract as per the Ministry’s letter of November 5, 1990, 
as a case of ‘‘force majeure,’’ since both the Corporation and the Ministry 
are organs of the same State. 
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(3) The Corporation has failed to comply with the requirements of 
Article 118, Civil Code of the R.S.F.S.R., since it had failed to take any 
steps towards elimination of the said obstacles to the performance of the 
contract (it has not appealed the Ministry’s action). 

Moreover, the Corporation had failed to inform the Company of the fact 
that performance of the contract had been prohibited. 

Objecting against the complaint, the Corporation made the following 
points : 

(1) Par. 7 of the contract providing for release from liability in case of 
non-performance contemplated all circumstances beyond the control of the 
non-performing party, including the denial of export licenses. 

(2) The Corporation applied to the Ministry for the proper export 
license, in accordance with customarily established practice. However, 
this does not imply that the Corporation undertakes the absolute obliga- 
tion to secure such licenses, if no such obligation has been expressly stipu- 
lated in the contract. 

(3) The prohibition by the Ministry made it impossible for the Corpora- 
tion to perform the contract of July 17, 1956. In this case, such in- 
ability to perform could neither be anticipated nor could it be prevented 
through the efforts of the Corporation. Therefore, in accordance with 
Article 118 of the Civil Code of the R.S.F.S.R. and also Par. 7 of the said 
contract, the Corporation must be released from any and all liability 
towards the Company. In this connection, the Corporation stresses the 
situation prevailing at the beginning of November, 1956, and created by 
aggression against Egypt, in view of which conditions the said license was 
denied to the Corporation and performance of the contract was prohibited. 

(4) The Corporation is an economic organization, a legal person and a 
body autonomous in business transactions. At the same time, pursuant 
to law, the Corporation is unconditionally subject to the directives of the 
Ministry which, in aceordance with the Constitution of the U.S.S.R., has 
authority over foreign trade. 

(5) Article 119 of the Civil Law Code of the R.S.F.S.R. is not applicable 
to the present case, since the Ministry’s prohibition of performance of the 
said contract created for the Corporation the impossibility of performance. 

(6) The statement by the Company to the effect that the Corporation 
allegedly had failed to notify the Company of the prohibition against 
performance of the contract is groundless. The words ‘‘Licenses will not 
be granted’’ contained in the telegram of November 6, 1956, explained 
that performance of the contract had been prohibited. 

(7) Also groundless is the Company’s charge that the Corporation had 
“unilaterally and illegally’? voided the contract. The said contract had 
ceased to be in force as of November 5, 1956, in accordance with Articles 
118 and 129, Par. D of the Civil Code of the R.S.F.S.R. 

(8) The Corporation immediately notified the Company of the pertinent 
events, thus affording the Company the possibility of avoiding damages 
which might have otherwise been suffered. 

Accordingly, the Corporation has requested that the Company’s com- 
plaint be dismissed on the above grounds. 
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REASONS FOR AWARD 


As shown by the facts in the case, the dispute between the litigating 
parties revolves around the question as to whether the Corporation should 
be released from liability for failure to perform the said contract in view 
of the Ministry’s refusal to issue the licenses applied for and the Ministry’s 
ban against performance of the said contract. 

In resolving this question, the Foreign Trade Arbitration Commission 
to whom the parties by mutual consent had referred the present dispute, 
was guided by the following considerations: 

(1) In accordance with Article 118 of the Civil Code of the R.S.F.S.R. 
applicable to the present litigation, a party is free from liability for per- 
formance of a contract if this results from a cause which could not be 
prevented by the obligated party. Article 118 of the Civil Code of the 
R.S.F.S.R. is of a non-mandatory character, that is, it allows the parties to 
define in their contract the terms under which such release from liability 
for non-performance should apply. 

Paragraph 7 of the contract of July 17, 1956, provides for such release 
from liability for failure to fulfill the terms of this contract, if such would 
be caused not only by ‘‘force majeure’’ conditions as specified therein 
(natural disaster, fire, floods, war actions of all types, blockades, strikes 
aboard ships carrying the merchandise in question, acts or demands on the 
part of the Government or other authoritative administrative organs of the 
state under whose flag the pertinent tanker was sailing), but also by any 
other cause beyond the control of the non-performing party. Such inter- 
pretation of Paragraph 7 of the contract of July 17, 1956, is specifically 
corroborated by the fact that in the text of the contract of July 17, 1956, 
executed in the English language, the wording of the paragraph dealing 
with ‘“‘force majeure’’ conditions was left unchanged in the form of the 
previous agreements drafted between the parties in 1955, the Russian text 
of which, signed by both parties, provides in the concluding words of the 
paragraph dealing with ‘‘force majeure’’ for such release from liability if 
non-performance should result from any cause beyond the control of the 
liable party. 

Denial of the licenses and prohibition of performance of the contract of 
July 17, 1956, on the part of the Ministry, being absolutely binding upon 
the Corporation, does in fact constitute such circumstances releasing the 
latter from liability. 

2) By virtue of Article 19 of the Civil Code of the R.S.F.S.R. and of its 
own by-laws, the Corporation is a self-accounting economic organization, an 
independent subject of the law, i.e., a legal person conducting transactions 
on its own behalf and consummating its own will in the form of legally 
binding relationships. The Corporation is not an organ of State ad- 
ministration. Therefore, the Company’s endeavor to identify the Corpora- 
tion with the Ministry lacks any foundation. 

(3) The Company’s allegations that the Corporation had unilaterally 
dissolved the contract is groundless. According to Article 129 of the Civil 
Code of the R.S.F.S.R., the contract ceased to exist because of the very fact 
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of impossibility of performance. Therefore, the contract of July 17, 1956, 
must be regarded as having ceased to exist as of November 5, 1956, that is, 
from the date of the Ministry’s refusal to grant the pertinent license and 
its prohibition of performance of the contract. 

(4) The Company’s argument to the effect that in the present case 
reference must be made to Article 119, Part I, of the Civil Code of the 
R.S.F.S.R. and that no objective impossibility to perform the contract 
existed by which the Corporation might be freed from liability, likewise 
cannot be taken into consideration. By its letter of November 5, 1956, the 
Ministry not merely refused issuance of the pertinent licenses, but more- 
over did generally enjoin the Corporation from implementing the contract 
of July 17, 1956. Accordingly, the Corporation was not only prevented 
from supplying fuel oil of Soviet origin as per the contract of July 17, 
1956, but also fuel oil of any other country as well. Therefore, there was 
created with respect to the Corporation an objective impossibility to per- 
form the said contract. 

(5) The Company’s allegation to the effect that the Corporation al- 
legedly had undertaken an absolute commitment to obtain the pertinent 
export licenses does not agree with the terms of the contract of July 17, 
1956, wherein there are contained not only no provisions for any warranty 
on the part of the Corporation to obtain such export licenses, but not even 
any mention of such obligation to obtain such licenses. 

(6) Likewise without foundation are the Company’s allegations that the 
Corporation in failing to appeal against the Ministry’s actions had failed 
to fulfill its obligations as per the contract. In considering the factual 
conditions governing this case, it must be recognized that the Corporation 
had no grounds for an appeal against the Ministry’s refusal to issue the 
license and its prohibition of an implementation of the contract. 

(7) By its telegram of November 6, 1956, the Corporation had notified 
the Company to the effect that no export license would be granted and that 
the agreement was voided—which implied a ban against performance of 
same. 

In view of the above considerations, the Foreign Trade Arbitration 
Commission has decided as follows: 


OPERATIVE PART OF THE AWARD 


(1) The complaint filed by Jorpan INvesTMENTS, LiMiTED, an Israeli 
company, versus the SosuzNEFTEXPoRT Corporation of the U.S.S.R. for 
damages amounting to U.S. $2,396,440.69 is hereby dismissed. 

(2) The arbitration fee in this shall be fixed at 14 of 1% of the amount 
of the claim, i.e., the sum of U.S. $11,980.80, to be paid by Plaintiff. 

The advance sum deposited by Plaintiff at the time of filing of this 
complaint shall be applied to payment of the above fee to the Foreign 
Trade Arbitration Commission. 

(3) Both parties are hereby directed to pay their own expenses and 
costs in connection with this action. 
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This award is final and not subject to appeal. 
This operative part of the Award was announced to the parties herein 
on June 19, 1958. 


The present Award, arrived at as above, was drawn up and signed in 


Moscow on July 3, 1958, in 3 original copies, one of which is to be filed in 
the archives of the Foreign Trade Arbitration Commission, one to be 
forwarded to Plaintiff and one to Defendant. 


(signed) The Umpire: P. Orlovsky 
The Arbitrators: M. Nesterov———D. Genkin 
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THE UNITED NATIONS ARBITRATION CONVENTION AND 
UNITED STATES POLICY 


By ALLEN SULTAN 


University of Chicago 


I 


The United Nations Conference on International Commercial Arbitration 
eonvened from the 20th of May until the 10th of June, 1958, at the 
Organization’s Headquarters in New York. Early in the general debate, 
the United States Representative, Mr. Beale, stated that his Government 
was 

aware that it was necessary to improve both the law and the practice 
of arbitration if it was desired that that institution should play its 
part properly in the settlement of disputes arising out of international 
trade. 
Consequently, he continued, his Government’s participation proved ‘‘that 
the United States realized the full benefit which countries could derive 
from swift and inexpensive settlement in an atmosphere of good will of 
private disputes arising out of international trade.’’' 

Notwithstanding these comments, considerable doubt seems to exist as 
to whether the United States will participate in the completed convention. 
In an attempt to explore this paradoxical situation, this paper shall briefly 
sketch the development of arbitration as a settlement procedure in private 
law; outline the genesis of the ECOSOC Convention; review United States 
policy and practice with respect to the problem; analyze various official, 
quasi-official, and non-official positions attempting to justify non-participa- 
tion in the convention; and discuss the desirability of such participation, 
and its implications on United States foreign policy—including the prob- 
lem of economic assistance, and, consequently, the effect of non-participa- 
tion on the American taxpayer. 


Il 


It has been inferred ‘‘from etymology that an arbiter was originally one 
who had to investigate on the spot.’’? Certainly arbitration as a settle- 
ment procedure ‘‘to put an end to litigation’’* appears early in the law 
of the West. Under Roman law not only could an action for an imposed 


penalty arise from arbitration,‘ but arbitration could be demanded by a 


1U.N. Doe. E/Conf. 26/SR. 2, Sept. 12, 1958, p. 8. 

*W. W. Buckland, A Text Book of Roman Law 614, note 13. 
3 Digest, 4.8.1, 

Ibid. 4.8.2. 
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defendant in a dispute over possession or quasi-possession of an object.® 
Moreover, under the Roman system of jurisprudence, as today, the arbitra- 
tion was often predicated upon an agreement that a specific individual 
resolve the controversy;® once he agreed to serve, he was under legal 
compulsion to do so.’ 

Arbitration was known to both Canon law and old Germanic law. How- 
ever, with the advent of territorial concepts of sovereignty, endorsed by 
the Peace of Westphalia of 1648, the newly found power evinced a 
jealousy of ordinary courts towards the arbitral process. Consequently, 
its use, to any substantial degree, did not reappear in complete freedom 
until the 1877 enactment in Germany of the Code of Civil Procedure. 
In France the arbitral process was limited by Article 1006 of the Code of 
Civil Procedure; however, a law of December 31, 1925, granted more 
freedom to the settlement procedure. Indeed, it has been said that ‘‘ France 

was the last of the nations to adopt arbitration of an organized com- 
mercial nature.’’ ® 

In the common law the arbitral process at first appeared to be still-born. 
A dictum by Lord Coke in Vynior’s Case (1609) established the doctrine 
that a party may countermand an agreement to arbitrate, since ‘‘a man 
cannot by his act make such authority, power, or warrant not counter- 
mandable which is by the law and of its nature countermandable.”’ 
The effect of this doctrine of revocability was at first mitigated by the use 
of bonds to insure faithful performance;* this practice was, however, 
terminated by the Statute of Fines and Penalties. In 1746, the King’s 
Bench attempted to rationalize the perpetuation of this harsh doctrine with 
the theory that the arbitration agreement ‘‘ousts the jurisdiction of the 
court.’’?* It has been suggested, however, that this jealousy was due to 
the fact that judicial remuneration was determined by the volume of busi- 
ness before the courts.*® 


5 Gaius, Elements of Roman Law 496. In such a case a formula arbitraria is de- 


livered to the iuder commanding the defendant to restore or produce the object, or fac 
condemnation in its simple value. This demand by the defendant must be timely 
before he leaves the court of the praetor) and ‘‘a subsequent demand will not be 
granted.’’ (P. 497.) 

6 Digest, 4.8.45: ‘‘in an agreement to arbitrate, it is stated that the award shall be 
made by a certain person, this cannot be extended to others.’’ 

7 Digest, 4.8.11.1, 4.8.11.4; Buckland, op. cit. 531: ‘‘If parties agreed to accept a 
arbiter in a dispute, and he accepted the responsibility, however informally, and the 
parties had undertaken to obey the decision, the Praetor would compel the arbitrator to 
act, apart from certain grounds of excuse.’’ 

8 Ernest G. Lorenzen, ‘‘Commercial Arbitration—International and Interstate As 
pects,’’ 43 Yale Law Journal 721 (1933). 

® Heinrich Kronstein, ‘‘Business Arbitration—Instrument of Private Government,” 
54 ibid. 52 (1944). 

10 Lorenzen, loc. cit. 716. For Lord Coke’s decision, see 6 K.B. 595, 597 (8 Co. 80a, 
81b). 

11 The damages for breach were nominal upon the theory that there is no actual 
damage in being compelled to face the King’s justice. Ibid. 717. 

12 Kill v. Hollister (1746), 24 K.B. 532 (1 Wills K.B. 129). 

18 Lorenzen, loc. cit. 717. 
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Abuse of discretion breeds corrective legislation; commencing with the 
year 1698, Parliament attempted to fill the gap with a succession of statutes, 
and the Arbitration Act of 1889 ** finally led to the complete effectiveness 
of arbitration agreements. 

Since similar legal systems seem to produce similar experiences, the 
United States reception of the common law doctrines once again placed 
the burden of satisfying social necessity upon the legislature. At first this 
was only partially fulfilled, since the early statutes established detailed 
prerequisites, and since Pennsylvania was the only jurisdiction that vali- 
dated agreements to arbitrate future as well as present disputes.> At 
this writing, sixteen jurisdictions have not followed Pennsylvania’s ex- 

In contrast to the languor of United States municipal law, by 1945 one 
authority was able to declare that ‘‘the laws of most of the important inter- 
national trading countries, except the Central and South American, recog- 
nize the validity of an agreement relating to . . . arbitration.’’?7 With 
the official recognition by the forum of an award made within its jurisdic- 
tion, a winning party to an international commercial arbitration often 
faces the conflict-of-laws problem of enforcement of that award in a foreign 
jurisdiction where his opponent maintains assets and/or is domiciled.*® 


Multilateral treaties on commercial arbitration began under the patron- 
age of the League of Nations.’ On September 24, 1923, a Protocol on 
Arbitration Clauses *° was opened for signature at Geneva.** This agree- 
ment, which came into force on July 28, 1924, was ratified by thirteen 
states,” and was subsequently acceded to by sixteen additional sovereign 
Powers.** 


1435 & 52 Vict ¢. 49 (1889). 

15 For Pennsylvania’s limitations upon the validity of agreements to arbitrate future 
disputes, see Lorenzen, loc. cit. 719. 

16 See ‘‘Commercial Arbitration and the Conflict of Laws,’’ Note, 56 Columbia Law 
Review 904, at note 11 (1956). At p. 913, the commentator concludes that ‘‘It is one 
of the paradoxes of arbitration law that the forum will use the law of rendition to 
determine the validity of the award, but will use its own law to judge the enforceability 
of an executory agreement to arbitrate.’’ 

17 Morris S. Rosenthal, ‘‘ Arbitration in the Settlement of International Trade Dis- 
putes,’’ 11 Law and Contemporary Practice 810 (1945-1946). 

18This term, in contrast to its usual conflict-of-laws meaning, is herein used to 
designate awards made in jurisdictions other than those contained in the continental 
United States and its territories. 

19 Arthur Nussbaum, ‘‘ Treaties on Commercial Arbitration—A Test of International 
Private Law Legislation,’’ 56 Harvard Law Review 221 (1942-1943). 

20 Hereinafter referred to as ‘‘ Protocol.’’ 

*127 League of Nations Treaty Series 158 (No. 678); 20 A.J.I.L. Supp. 194 (1926) ; 
2 Hudson, International Legislation 1062 ff. (Wash., D. C., 1931). 

*? Belgium, Brazil, British Empire, France, Germany, Greece, Italy, Japan, Lithuania, 
Monaco, Panama, Rumania and Uruguay. 

™ In chronological order: Spain, The Netherlands, Finland, Denmark, Norway, 
Switzerland, Latvia, Salvador, Chile, The Netherlands three territories, Paraguay, 
Austria, Siam, Poland, New Zealand, and Danzig. 
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The Protocol recognized the validity of the submission to the jurisdiction 
of any of the signatories by parties to an arbitration agreement,** and 
proclaimed that arbitration procedure is governed by the will of the 
parties and the law of the country in which it takes place. In addition, 
each contracting state undertook ‘‘to insure the execution by its authorities 
and in accordance with the provisions of its national laws of arbitral awards 
made in its own territory under the preceding articles.’’*° This execution 
was to be initiated upon the application of one of the parties to an award 
However, the Protocol also stated that such references would not ‘‘preju- 
dice the competence of the judicial tribunals in case the agreement or the 
arbitration cannot proceed or becomes inoperative.’’ ** 

Shortly after the conclusion of the Protocol, the Convention on the Exe- 
eution of Foreign Arbitral Awards ** was opened for signature at Geneva 
also under the auspices of the League of Nations. This treaty, initiated 
by the International Chamber of Commerce,** entered into force on July 
25, 1929. Legally binding twenty-four states,*° it supplemented the 
Protocol, since parties to the later agreement automatically acceded to t 
former one.*° This was deemed necessary, since the Geneva Convention 
applied only to agreements ‘‘covered by the Protocol.’’ 

Under the Geneva Convention, awards made in the territory and between 


‘ 


persons subject to the jurisdiction of one of the signatories were to be ‘‘en- 
forced in accordance with the rules of procedure of the territory wher 
the award is relied upon.’’* The award, to be valid, had to be final, on 
subject matter capable of settlement by arbitration under the law of th 
country in which the award is sought to be relied upon, and not contrar; 
to the public policy or the principles of law of that country.*? Under 

24 The signatories were given the option to limit this duty of recognition to agreements 
that are considered ‘‘commercial’’ under their municipal legislation. This option has 
been maintained in the ECOSOC Convention, U.N. Doe. E/Conf. 26/81 Rev. 1, Art. | 


9 
(o). 


25 Art. 3. Loc. cit. note 21 above. : 

26 Art. 4, ibid.: ‘‘The tribunals of the contracting Parties, on being seized of a disput 
regarding a contract made between persons to whom Article I applies and ineluding 2 . 
Arbitration Agreement . . . which is valid ... and capable of being carried into effect tl 
shall refer the Parties . . . to the decision of the Arbitrators.’’ (Emphasis added. ” 

2792 League of Nations Treaty Series 302 (No. 2096); 27 A.J.L.L. Supp. 1 (1938 " 
3 Hudson, op. cit. 2153 ff. Hereinafter referred to as ‘‘Geneva Convention.’’ 

28 U.N. Doc. E/2822, Annex II, p. 4. , 


29 U.N. Doe. E/2704, par. 13. The claim is also made that 30 states ratified the Prot 
col in comparison to 29 listed in notes 22 and 23 above. According to Hudson, note - 
above, the following states ratified: Austria, Albania, Belgium, Brazil, Great Britain, » ag 


Zealand, India, Czechoslovakia, Denmark, Danzig, Estonia, Finland, France, Germa?) di 
Greece, Iraq, Italy, Japan, Luxembourg, Monaco, The Netherlands, Norway, Poland 8a 

Portugal, Rumania, Spain, Sweden, Switzerland, Thailand and Israel (1951). Elev 
have signed but not yet ratified: Bolivia, Chile, Latvia, Liechtenstein, Lithua™ : 
Nicaragua, Panama, Paraguay, Peru, Salvador and Uruguay. ple 
30 Ernest G. Lorenzen, ‘‘Commercial Arbitration—Enforecement of Foreign Awares on 
45 Yale Law Journal 64 (1935). . 
1€ 


31 Art. 1. 
82 Art. 2 established additional conditions of validity: (a) the award must not 
been annulled in the forum of award; (b) the parties must have received due notice # 
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Article 4 of the Geneva Convention, the burden of proof was placed on the 
complaining party. 

Representing a significant advance in the cause of international com- 
merce, the League of Nations treaties effected important improvements in 
the laws pertaining to arbitration. On the international level, the Geneva 
Convention, under its fifth article, absorbed the dozen existing bilateral 
treaties ‘‘in so far as they provided for the enforcement of foreign arbitral 
awards.’’** On the municipal level, some nations, such as Switzerland, 
automatically changed their laws when they ratified, while others, like 
India, enacted implementing legislation. France, Poland, and Sweden in- 
corporated principles of one or both of the treaties into their general law.** 

Notwithstanding these positive results, many commentators voiced 
criticism about certain provisions of the agreements. Principal among 
these were (1) the diversity of citizenship clause;** (2) the reservation 
on commercial matters; ** and (3) the surrender of the validity of the 
arbitration agreement to the conflict-of-laws rule of the forum of enforee- 
ment (‘‘under the law applicable thereto’’).** Indeed, a 1945 survey 
indicated that ‘‘a slight majority of the cases relating to the Geneva 
treaties denied the petitioners their protection.’’** Also, one should not 
overlook the fact that no Western Hemisphere nation participated in or 
ratified the Geneva Convention, and, of those nations that did, some of the 
conditions of ratification 


are sufficiently complicated to raise grave doubt as to whether or not 
an arbitration award would be enforced by the courts. Of all of the 
countries that ratified the Geneva Convention of 1927, England prob- 
ably had the most liberal laws toward enforcing arbitration awards 
without retrying the cases in the courts.*® 


These shortcomings forced experts to conclude that ‘‘the time is not 
ripe for the promotion of international arbitration in commercial matters 


representation; (c) the arbitration must have dealt with differences contemplated by 
the parties; (d) and it must have settled all such differences. Should these conditions 
not be met, conditional acceptance or postponement of either recognition or enforce- 
ment was permitted. 

88 Pieter Sanders, International Commercial Arbitration 31 (Paris, 1956). 

84 Nussbaum, loc. cit. 222-223; Martin Domke, ‘‘On the Enforcement Abroad of 
American Arbitration Awards,’’ 17 Law and Contemporary Problems 547 (1952). 

85 Lorenzen, loc. cit. 64 (1935) : ‘*The [Geneva] convention extends only to submission 
agreements falling within the Protocol, which applies to agreements between parties of 
different contracting states, but not to submission agreements between nationals of the 
same contracting state for arbitration in some other contracting state.’’ 

86 Note 24 above. 

87 Sanders, op. cit. 31: ‘‘enforcement [under the Geneva Convention] can only take 
place after the intervention of a judicial authority who will grant leave for enforcement 
only after examining the award. This examination ... is largely similar to [ .. . that] 
of national arbitral awards,’’ and enforcement of a foreign award may be refused for 
the same reasons for which a national award may be set aside. 

88 Nussbaum, loc. cit. 229-230, and cases cited therein. 

8° Rosenthal, loc. cit. 821-822. 
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by means of multilateral treaties,’’*° to see in their failure ‘‘an historic 
refutation’’ of the use of multilateral treaties in private international law, 
and even to view them as a general appraisal of the methods and 
accomplishments of the League.* 

At the 1951 Lisbon Congress of the International Chamber of Commerce, 
the business community criticized the Geneva Convention as ‘‘no longer 
They appointed a Com- 


{. . . meeting] modern economic requirements. ’ 
mittee on International Commercial Arbitration which met on March 13, 
1953, and subsequently submitted a draft convention to governments 
through the United Nations for their consideration, with the view that 
‘the adoption of such a convention would greatly increase the efficiency 
of international commercial arbitration, by insuring a rapid enforcement 
of arbitral awards rendered in accordance with the will of the parties.’’ 

Although the International Chamber of Commerce Committee realized 
that ‘‘a commercial agreement . . . will always be linked up with a given 
national system of laws,’’ it was nevertheless felt that 
the fact that an award settling a dispute arising in connection with 
this agreement will produce its effects in different countries, makes it 
essential that it should be enforced in all these countries in the same 
way. The development of international trade depends on this. 
This result, the Committee felt, could only be achieved in the field of con- 
flict of laws by complete recognition of the principle of autonomy of the 
will.*® Its draft, therefore, suggested that awards should be recognized 
when they involve parties subject to the jurisdiction of different states or 
legal relationships on territories of different states, and that dilatory tactics 
should not be permitted.** 

On April 6, 1954, the U.N. Economie and Social Council, at its Seventeenth 
Session, established ‘‘an ad hoc committee composed of representatives of 
eight member states . . . to study the matter . . . and to report its con- 
With a touch of prophecy, the Yale Law School professor 


at present would appear to be bilateral treaties between 
as between countries having 


40 Lorenzen, loc. cit. 67. 
continued: ‘‘The best means... 
countries having the same procedural background 
widely different legal institutions or modes of procedure, useful results would seem 
be obtainable only if the treaty include also rules for arbitral procedure.’’ (Emphasis 
added.) 

41 Nussbaum, loc. cit. 244. 

42 International Chamber 
Awards,’’ Report and Preliminary Draft Convention, p. 6, circulated by the 
Secretary General as Doc. E/C. 2/373 (brochure 174); see also Doc. E/C. 2/373/Add. ! 


pp. 2, 3. 
48 U.N. Doe. E/C. 2/373, p. 7. The Committee realized that ‘‘ Legal circles have unt! 


of Commerce, ‘‘Enforcement of International Arbitral 
U.N. 


recently shown a marked opposition to recognizing autonomy of the will as a valid 
source of private international law which, being ideally the science of conflict of laws, 
presupposes that all legal relationships are subject to some national law.’’ Neverthe- 
less, it understood clearly, as did Professor Lorenzen, that ‘‘it would be hard to imagint 
the sense of frontier and of sovereignty disappearing without the simultaneous 
establishment of international forms of procedure along similar lines. 
Doe. E/C. 2/373, Add. 1, pp. 2, 3. 

44 This would be realized by the deletion of the last two paragraphs of Art. 2 and all 
of Art. 3 of the Geneva Convention. Doe. E/C. 2/373 Add. 1, p. 3. 
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clusions to the Council, submitting ... if it seems fit, a draft conven- 
tion.’’*® The Committee on the Enforcement of International Arbitral 
Awards held thirteen meetings from the first to the fifteenth of March, 
1955, at the United Nations Headquarters in New York.** It was aided 
in its work by comments on the International Chamber of Commerce draft *” 
provided by seven governments ** in reply to a general request by the 


Council.*® In its report, which was made thirteen days after its last 
meeting, ‘‘the Committee concluded it would be desirable to establish a 
new convention which |. . . would go| further than the Geneva Conven- 
tion in facilitating the enforcement of foreign arbitral awards.’’ °° 
Using the ICC Preliminary Draft ‘‘as a working paper for its delibera- 
tions,’’ it adopted, at its last meeting, a Draft Convention on the Recog- 
nition and Enforcement of Arbitral Awards.*! 

In less than two months, on May 19, 1955, the Nineteenth Council Session 
was discussing the report of its Committee. The representative of The 
Netherlands voiced the consensus of the group that 


an international arrangement in the form of a convention under which 
parties to international commercial transactions would be assured of 
the maximum protection of their interests in a foreign country would 
undoubtedly be of great value to the development of international 
trade.°? 


This agreement in principle with the views of the International Chamber 
of Commerce, expressed at its Lisbon Congress, and of its Committee, moti- 
vated the Council to swift action. The next day a Norwegian resolution, 
amended by Venezuela,®* requested the Secretary General to circulate the 
report and draft convention of the Committee to both Member and non- 
Member states 


for their consideration and comments with respect to the text of the 
convention and the desirability of convening a conference to conclude 
a convention and also to ascertain whether they are prepared to par- 
ticipate in such a conference. 


#5 ECOSOC Res. 520 (XVII), April 6, 1954. The Member States were Australia, 
Belgium, Ecuador, Egypt, Great Britain, India, Sweden, and the U.S.S.R. The repre- 
sentatives of Great Britain and Pakistan in the Economic and Social Council suggested 
& six-month interval before the Committee met to enable governments to instruct their 
representatives. Economie and Social Council, 17th Sess., Official Records, 763rd Meet- 
ing, April 6, 1954, pars. 4, 5. 

U.N. Doe. E/2704, pars. 4, 16. 

*7 U.N. Doe. E/AC 42/1, 

*8 Greece, India, Lebanon, Luxembourg, The Philippines, Sweden, and Yugoslavia. 

*? ECOSOC Res. 570 (XIX), May 20, 1955. 

°° U.N. Doe. E/2704, March 28, 1955, par. 14. 
= Ibid., par. 16. The vote was 7 to 0, with one abstention. The U.S.S.R.’s absten- 
tion resulted from its objection to certain articles of the draft. ECOSOC, 19th Sess. 
reggae 852nd Meeting, May 19, 1955, par. 17. For these objections, see ibid., 
ars, 18-2], 

52 ECOSOC, 19th Sess., Official Records, 852nd Meeting, May 19, 1955, par. 7. 

°8 Ibid., pars. 6, 29, 30. 
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The Secretary General was also asked to transmit them to interested non- 


governmental organizations, and to ‘‘prepare a report containing the[se 


comments . . . together with such observations as he may have, for sub- 
mission to the Council at its twenty-first session.’’ °4 

By July 16, 1956, twenty-eight governments and six non-governmental 
organizations * had replied to the Secretary General’s invitation for com- 


ment.°® Twenty-one governments expressed a desire to ‘‘eonclude a con- 
vention on the recognition and enforcement of foreign arbitral awards,”’™ 
three governments commented on the draft convention without indicating 


their position regarding a conference,®® one favored a draft but not a econ- 
ference,*® and three, including the United States, indicated their unwilling. 
ness to participate in a conference, should one be called.® 

The Secretary General, in a Memorandum to the Economie and Social 
Council, suggested that the Council consider the desirability of convening 
a conference to conclude a convention. Should this be done, he continued 
the ‘‘conference should use the draft Convention as a working basis, taking 
into account the comments and suggestions made by Governments and non- 
governmental organizations.’’*: Although wide disagreement existed 
its scope, he felt it would afford a working base for the conference si 
there were no objections ‘‘to the draft Convention as a whole.’’ © 

On May 3, 1956, a Greek, Netherlands, and Norwegian-sponsored resolu- 
tion, calling for a conference, was before the Twenty-First Session of th 
Economie and Social Council.** By a vote of sixteen to none, with tw 
abstentions,®* the Council approved the three-Power proposal, thereby cal! 


by the Committee. Cf. Res. 570 (XIX) with Doc. E/2704, par. 70. 

55 Chamber of Commerce of the United States, International Chamber of Commerce: 
International Institute for the Unification of Private Law, International Law Associa 
tion, Société Belge d’Etudes et d’Expansion, and the Society of Comparative Legis 


54 ECOSOC Res. 570 (XIX), May 20, 1955. This was basically the action suggest 


tion. 

56 They are compiled by the Secretary General in his report to the Council. U.N. 1! 
E/2822, Corr. 1 and Add. 1-6. 

57 Austria, Belgium, Brazil, Ceylon, Denmark, Greece, Hungary, India, Israel, . 
Norway, The Philippines, Republic of Korea, Sweden, Switzerland, The Netherlands 


U.S.S.R. and Yugoslavia. Jbid. Great Britain added the condition that it would atten: } 
only if a ‘‘substantial number’’ of other governments would also attend. Jbid., Ad t 
4, par. 2. Czechoslovakia agreed to attend during the Council’s discussion of the report D 
making a total of 22. ECOSOC, 2st Sess., Official Records, 932nd Meeting, May < a 
1956, par. 22. See also General Assembly, 11th Sess., Official Records, Supp. No. ° t 
par. 395. n 
58 China, Egypt, and Mexico. e! 
59 Lebanon. ti 
60 Canada, and also the Union of South Africa. “ 
61 U.N. Doc. E/2840, par. 4. fe 
62 Ibid.: ‘‘In their comments some governments [... feel] that the draft Convent 8€ 
still contains too many limitations and restrictions, while others have indicated t re 
ag 


their opinion the draft Convention goes too far in some respects.’’ 
63 ECOSOC, 21st Sess., Official Records, 923rd Meeting, May 3, 1956, par. 16. 
6¢ Canada and the United States. 
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ing a conference ® under the authority granted to it by the General As- 
sembly.°° It also requested the Secretary General 


to ask . . . organizations active in the field of international commercial 
arbitration to submit brief reports on the progress of their activities 
on this subject, together with any comments or suggestions they may 
have; [and] to submit to the conference a consolidated report 
together with such observations as he may have.*’ 

In accordance with the suggestion of the Secretary General,®* endorsed 
by the representative of Great Britain,®® the conference was held during 
the first half of 1958 at United Nations Headquarters in New York. Pre- 
sided over by H. E. M.C.W.A. Schurmann of The Netherlands, the meet- 
ings were attended by representatives of forty-five governments—includ- 
ing the United States and the Soviet Union—as well as observers from three 
inter-governmental and ten non-governmental organizations.*° The Con- 
ference had been well anticipated by United Nations officials, for it was 
aided in its work by three documents prepared by the Secretary General 
and his staff: a note on the commentary to the draft,’ a Report on the 
Activities of Non-Governmental and Inter-Governmental Organizations in 
the Field of International Commercial Arbitration," and Draft Rules 
of Procedure for the Conference.** 

In the Final Act, adopting the convention as approved by its Drafting 


Committee the previous day,’* the Conference made numerous suggestions. 
Most significantly, it requested that, in order to further the work that they 


had just completed, there be a greater ‘‘diffusion’’ of knowledge about 
arbitration; that there be a ‘‘broadening’’ of facilities for arbitration; 
that there be an increase in the furnishing of technical assistance to those 
nations wishing to develop their arbitral legislation and institutions; that 


65 ECOSOC Res. 604 (X XI), May 3, 1956, Part 1. 

66 General Assembly Res. 366 (IV), Dee. 3, 1949. 

87 ECOSOC Res. 604 (XXI), May 3, 1956, Part 2. 

68 U.N. Doe. E/L 715/Add. 1, par. 2. 

69 ECOSOC, 21st Sess., Official Records, 923rd Meeting, May 3, 1956, par. 34. 

70 U.N, Doe. E/CONF.26/9/Rev. 1, pars. 3, 4, 6, 8. 

71 U.N. Doe. E/CONF, 26/2. Among the valuable suggestions contained in the docu 
ment which were subsequently adopted by the Conference are: (a) that awards made in 
the forum of enforcement but not considered domestic and, therefore, subject to enforce- 
ment in that forum, should be encompassed within the Convention (pars. 3-4); (b) that 
all foreign awards be recognized, with provision for reciprocity limiting such reeogni- 
tion to other signatories (par. 6); (c) that the procedure of enforcement should not be 
more onerous than that demanded for domestic awards (par. 8); (d) that full re 
examination of an award by the forum of enforcement should not be permitted, par- 
ticularly if it deals with the substance of the decision (par. 9); (e) that the complete 
control over the regularity of an award be exercised by competent authorities of the 
forum of enforcement (par. 16); and (f) that, ‘‘If the award satisfies the conditions 
set forth in the Convention, a request for its enforcement would be granted without 
requiring a proof that no further opportunities for appeal or annulment proceedings 
against the award exist in the country where it was rendered.’’ (Par. 18.) 

72U.N. Doe. E/CONF. 26/4. 

73 U.N. Doe, E/CONF. 26/5. 

74U.N. Doe. E/CONF. 26/8. 
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there be an encouragement of regional study groups; and that there be a 
greater uniformity of national laws, perhaps by means of model statutes,” 

The advantages of the new convention over its predecessors were outlined 
by the President of the Conference at the close of the meetings. In Mr. 
Schurmann’s view, 


it was already apparent that the document represented an im- 
provement on the Geneva Convention of 1927. It gave a wider deti- 
nition of the awards to which the Convention applied; it reduced and 
simplified the requirements with which the party seeking recognition 
or enforcement of an award would have to comply; it placed th 
burden of proof on the party against whom recognition or enforce- 
ment was invoked; it gave the parties greater freedom in the choice 
of the arbitral authority and of the arbitration procedure; it gave the 
authority before which the award was sought to be relied upon the 
right to order the party opposing the enforcement to give suitable 
security.”® 

The Report and Final Act of the Committee constituted the eighth 
agenda item of the Twenty-Seventh Session of the Economie and Social 
Council, convened in Mexico City on April 27, 1959. 


IV 


The laws of the United States have of late recognized the validity of 
arbitration agreements."* Both the Federal Code *® and those of a con- 
siderable number of States,*® including the leading commercial State, New 
York,®° have extended such recognition to agreements involving future 
as well as present disputes. In addition, provisions for stay,*' motions t 
vacate ** and to confirm the award ** are provided for, as are court orders 
directing the parties to proceed, should one fail to comply with the pro- 
visions of the agreement.** 

The principle determining the enforcement of foreign arbitration awards 
—as well as American awards for which enforcement is sought abroad— 


of foreign judicial decisions,’’ in that it may be based either upon treaty 


75 U.N. Doc. E/CONF. 26/9/Rev. 1. For text of convention and comments thereot, 
see note by Martin Domke, 53 A.J.I.L. 414 (1959). 

76 U.N. Doc. E/CONF. 26/SR.25, p. 2. 

77 See p. 809 above; Wilco v. Swan et al., 346 U.S. 247, 74 Sup. Ct. 182 (1953 
Stanley Mosk, ‘‘The Lawyer and Commercial Arbitration: The Modern Law, 
A.B.A. Journal 194 (1953). 

78 U. S. Code, Title 9, See. 2, July 30, 1947. 

79 Page 809 above. Cf. J. J. Czyzak and C. H. Sullivan, ‘‘American Arbitration Lav 
and the United Nations Convention,’’ 13 Arbitration Journal 202 (1958). For tne 
view that ‘‘only one third of the jurisdictions yet have relatively adequate moder 
arbitration laws,’’ see also Herman Walker, Jr., ‘‘Commercial Arbitration in United 
States Treaties,’’ 11 Arbitration Journal 83 (1956). 

80 N.Y. Civil Practice Act, Sec. 1448 (N.Y.C.P.A., Sec. 1448). 

81 Ibid., Sec. 1463; 9 U.S.C., Sec. 3, July 30, 1947. 

82 N.Y.C.P.A., Sec. 1462; 9 U.S.C., Sec. 10, July 30, 1947. 

83 N.Y.C.P.A., Sec. 1461; 9 U.S.C., See. 9, July 30, 1947. 
84 N.Y.C.P.A., Sec. 1450; 9 U.S.C., Sec. 4, as amended, Sept. 3, 1954. 


93 20 


= 
‘‘is derived mainly from the concepts which prevail for the enforcement 
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relations, or, in its absence, upon ‘‘conditions of comity of nations.’’ * 
Inherent in the latter basis is the concept of reciprocity—rendering to 
foreign awards ‘‘the same force as is granted to awards of the country in 
86 However, since ‘‘the statutes of various 
countries usually do not provide for the execution of foreign, but only 


which enforcement is sought. 


domestic, awards,’’ it is not easy to ascertain 
tice’? in the area.*’ 

The leading case in New York ** seems to establish a very ‘‘liberal’’ rule 
of policy. 


the status of law and prac- 


Besides holding as a general rule that, where a foreign tribunal has 
once assumed jurisdiction and made an award, the decision must not 
be disturbed by any court, the opinion seems to adopt the view that 
two American firms, and by logical inference either an American firm 
and a foreign firm or two foreign firms, may in their mutual dealings 
free themselves from the restrictions of American law and the jurisdic- 
tion of American courts to which they would otherwise have been sub- 
ject; that the acts of an arbitration tribunal are valid providing they 
are valid under the law of the ‘‘situs’’ of that tribunal; and that the 
decision of a foreign tribunal is binding on the parties even if one of 
the parties did not appear in the proceedings before the tribunal, 
provided that this was in accordance with the law of the ‘‘situs.’’ *® 

Since the acquisition of jurisdiction set up by the New York Court of 
Appeals as a condition precedent to the enforcement of the award can easily 
be obtained by a properly drawn arbitration clause,®® the case does seem to 
establish a broad rule. However, the case involved the provisions of the 
British Act of 1889, the statute of a common law jurisdiction, and the court 
narrowed the decision to the particular facts, 7.e., the liability of an in- 
tentionally absent party to an award made in ‘‘due compliance’’ 
the law.” 

In spite of this phrasing by New York’s highest tribunal, the attitude 
of most State and Federal courts in upholding agreements to arbitrate 
has been so favorable ** that some commentators feel that dependence upon 
such policy by the forum presents a sounder approach than the creation 


with 


85 Domke, loc. cit. note 34, p. 546; Hilton v. Guyot, 159 U.S, 113, 165 Sup. Ct. 139, 40 L. 
Ed. 95 (1895). See also Herbert F. Goodrich, Conflict of Laws, Secs. 7, 73, 207 (St. Paul, 
1949); Elliott E. Cheatham et al., Conflict of Laws 342 ff. (Brooklyn, N.Y., 1957), and 
Sanders, op. cit. 211 (per Mr. Domke). 

86 Domke, loc. cit. 546. 

87 Ibid. 545. 

88 Gilbert v. Burnstine, 255 N.Y. 348, 174 N.E. 706, 73 A.L.R. 1453 (1931). 

8° Kronstein, loc. cit. 46-47. See also 56 Columbia Law Review 911: ‘‘The language 
of Gilbert v. Burnstine . . . expressed a strong policy of furthering the development of 
the arbitral procedure by all possible means... .’’ 

%0 Rosenthal, loc. cit. 823. 

%1 The court, per O’Brien, J., held (174 N.E. 709) ‘‘that there was an implied sub 
mission to the terms of the act itself, and to any rules or procedural machinery adopted 
by competent authority in aid of its provisions. ’’ 

*2 Mittelman v. Spies, 129 N.Y.S. 2d. 822 (1954); Farr v. Cia, 243 F.2d 342 (1957), 
rehearing denied April 23, 1957, which follows the reasoning of the Gilbert case, although 
it is not controlling on the court. 
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of international obligations.®* Such dependence, however, does not guaran- 
tee against the uncertainty of decision in a hitherto untested forum. In ad- 
dition, the ever-present danger that this present policy may be reversed is 
intensified in this instance; for such liberality on the part of the courts 
may, when viewed with respect to recent bilateral agreements discussed 
below, come to be considered an encroachment upon the President's contro] 
of international relations,** or, perhaps, upon an area of Federal jurisdic- 
tion.*> Since private international commerce can best flourish in the 
atmosphere of certainty and predictability created by binding international 
agreements, dependence upon the policy of the forum should, at best, consti- 
tute but a secondary guarantee that valid legal contract obligations will 
be respected. 

A second “‘principle’’ often directed against United States participation 
in the United Nations Convention is that of the separation of State and 
Federal judicial authority inherent in our Federal system. Thus, the 
United States representative in the Nineteenth Session of the Economie and 
Social Council (Mr. Hotchkis), while voicing his Government’s approval of 
arbitration as the ‘‘most effective and economical means of deciding interna- 
tional trade disputes,’’ °° said that the United States would abstain from 
voting for the resolution requesting the circulation of the draft conven- 
tion.** He added that, although his Government was 


desirous of promoting the effectiveness of international arbitration 
[,] . . . it was unlikely to participate in an international conference 
in view of its long-standing position in such matters, based in part 
upon the relationship between the Federal Government and the states.* 
This position was reiterated a year later when the Council decided to as- 
semble a conference.®® 
The defect in this position is obvious in the light of Federal Consti- 
tutional authority over foreign commerce. Nevertheless, some commenta- 
tors have wrongly suggested that the United States ‘‘could adhere to the 
convention on a limited basis by recognizing its commitment to arbitration 
cognizable under the Federal [ Arbitration] Act.’’?°° Notwithstanding the 
phrasing of Mr. Chief Justice John Marshall in the decision of Gibbons v. 
Ogden—the principal ‘‘commerce clause’’ case—which may lead to this 


Domke, loc. cit. 547-548; Rosenthal, loc. cit. 823: ‘‘The Gilbert case and sub- 


sequent cases which have followed it have probably done more within the United States 
for the enforcement of arbitration awards rendered by foreign arbitration tribunals 
than the Geneva Convention of 1927 did for the states which ratified it.’’ See also 
Martin Domke, ‘‘Enforcement of Foreign Arbitration Awards in the United States,”’ 
13 Arbitration Journal 94-97 (1958). 

94U. S. v. Pink, 315 U.S. 203, 62 Sup. Ct. 552, 86 L.Ed. 796 (1942). 

95 Missouri v. Holland, 252 U.S. 416, 40 Sup. Ct. 382, 64 L.Ed. 641 (1920). 

96 ECOSOC, 19th Sess., Official Records, 852nd Meeting, May 19, 1955, par. 12. 

97 Ibid., par. 13. 

98 Ibid., par. 12, italics added. Canada followed suit, holding that, being a federal 
state, ‘commercial arbitration was within the jurisdiction of the provincial courts.”’ 
Ibid., par. 48. 

99 ECOSOC, 21st Sess., Official Records, 923rd Meeting, May 3, 1956, par. 30. 

100 Czyzak and Sullivan, loc. cit. 203. 
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subsequent leading decisions clearly indicate that ‘‘it 
is the effect upon commerce ... which is the eriterion’’ when one de- 
termines the reach of the Federal authority over interstate and foreign 
commerce.'*? Consequently, one is disposed to agree with Professor Quincey 
Wright who maintains the more accurate conclusion to be: ‘‘a treaty to 
enforce international commercial arbitration awards would directly concern 
the conditions of foreign commerce, entirely under federal control.’’ 2% 

A further difficulty deterring United States participation, it has been 
argued, is the creation of ‘‘obligations that may be inconsistent with par- 
ticular details of state law or judicial procedure,’’'’* or that the United 
States ‘‘lacks a sufficient domestic legal basis in the arbitral statutes 
of the various States of the Union for an advanced international conven- 
tion.”’*°° However, Article XI of the United Nations Convention provides 
special conditions for federal or non-unitary states, whereby the federal 
authority’s obligation extends in this respect only to the favorable recom- 
mendation of the articles of the convention to the ‘‘appropriate authorities 
of constituent states . . . at the earliest possible moment.’’*°* Indeed, this 
provision is not unknown to United States authorities; similar stipulations 
had been incorporated into many of its bilateral agreements to be discussed 
below. In fact, some, going further, advance full faith and credit to the 
foreign award. Given this knowledge, the United States position in the 
Nineteenth and Twenty-First Sessions of the Economie and Social Council 
appears to be rather disconcerting. 

A final reason that has been advanced against participation in the multi- 
lateral agreement is the protection of the American businessman. This 
argument can be formulated in the following manner: The American 
businessman, usually with the advice and/or active participation of his 
attorney, enters into contractual relations with a foreign party. Incorpo- 
rated in the agreement is a clause for the arbitration of some or all subse- 
quent disputes, that may develop under the terms of the contract—again, 
probably with the advice and/or active participation of counsel. ‘‘ Protee- 
tion’’ is then demanded for the American businessman faced with a subse- 


1019 Wheat. 1, 6 L. Ed. 23 (1824): ‘‘It is obvious, that the government of the Union, 
in the exercise of its express powers .. . of regulating commerce with foreign nations 

.. May use means that may also be employed by a State, in the exercise of its acknowl- 
edged powers. .. 

102 National Labor Relations Board v. Jones & Laughlin Steel Corporation, 301 U.S. 
1, 57 Sup. Ct. 615, 81 L. Ed. 893 (1937): ‘‘It is a familiar principle that acts which 
directly burden or obstruct . . . foreign commerce, or its free flow, are within the reach 
of congressional power . . .’? (per Mr. Chief Justice Hughes). See also his decision in 
Santa Cruz Fruit Packing Co. v. National Labor Relations Board, 303 U.S. 453, 58 Sup. 
Ct. 657 (1938): ‘“The power of Congress extends . . . to the protection of . . . interstate 
commerce from burdens, obstructions, and interruptions, whatever may be their source.’’ 

108 Quiney Wright, ‘‘ Arbitration as a Symbol of Internationalism,’’ International 
Trade Arbitration 10 (New York, 1958). 

104 Czyzak and Sullivan, loc. cit. 202-203. 
+05 Domke, note in 53 A.J.I.L. 419 (1959). 

106 U.N. Doe. E/CONF. 26/81/Rev. 1. 
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quent valid award against him. It was a situation similar in principle 


which led Judge Learned Hand to remark that: 


Arbitration may or may not be a desirable substitute for trials in 
courts; as to that the parties must decide in each instance. But when 
they have adopted it, they must be content with its informalities; they 
may not hedge it about with those procedural limitations which it is 
precisely its purpose to avoid.’ 

Notwithstanding these arguments, the decision of the United States is 
not to sign the United Nations Convention. This attitude is in accord 
with its policy of non-participation in multilateral agreements of this 
nature. It did not sign either of the League treaties or any of the three 
concluded by Western Hemisphere nations.*°* However, notwithstanding 
statements to the contrary,’®® the United States delegate to the Nineteenth 
Session of the Council correctly stated that his Government had entered 
bilateral treaties containing enforcement provisions."*° Recent study shows 
that such provisions occur in fourteen treaties signed to date.'™ 

Although the treaties leave the problem of arbitrability to be decided 
under the laws of the forum of the award, they all demand that diversity 
of nationality—not domicile or residence—exist between the parties.'!” 
This condition satisfied, the scope of obligation undertaken by the signa- 
tories varies so as to suggest an increasingly liberal policy by the United 
States towards nations whose legal standards are comparable to its own, 
regardless of whether they adhere to the ‘‘civil’’ or ‘‘common law’ 
pattern.'** 

To date, the agreements, which are contained in general treaties of friend- 
ship commerce and navigation, seem to fall into four categories. The first 
type, concluded with China in 1946, does little more than follow the 
League’s Protocol in recognizing the validity of arbitration, and lacks a 
rule on the matter of foreign enforcement.** The first treaty to estab- 
lish such a rule, and there a very limited one, was the 1950 treaty with 


107 American Almond Products Co. v. Consolidated Pecan Sales Co. Inc., 144 F. 2d. 
448, 451. 

108 Domke, loc. cit. 546-547. The Western Hemisphere treaties are the Montevideo 
Treaty of International Procedural Law, Feb. 12, 1889; Code of International Private 
Law, Feb. 20, 1928; and the Treaty of International Procedural Law, March 19, 1940. 

109 Domke, loc. cit. 540. When the author wrote in 1952, treaties had been concluded 
with China (1946), Ireland (1950), Colombia, Denmark, Greece, Israel, and Italy (all 
1951). See S. A. Bayitch, ‘‘Treaty Law of Private Arbitration,’’ 10 Arbitration 
Journal 190, note 5 (1955). 

110 ECOSOC, 19th Sess., Official Records, 852nd Meeting, May 19, 1955, par. 12. 
Walker, loc. cit. 68-69. 

111 They are with China, Colombia, Denmark, Federal Republic of Germany, Greece, 
Haiti, Ireland, Iran, Israel, Italy, Japan, Korea, The Netherlands and Nicaragua. See 


Also 


also Bayitch, loc. cit. 190, note 5. 

112 Bayitch, loc. cit. 139. 

118 Cf, treaties with Haiti and Iran (1955), Korea and Nicaragua (1956), Japan 
(1953) and Germany (1954). Walker, loc. cit. 72, note 13; p. 73, notes 16 and 19. 

114 Department of State, Treaties and Other International Acts (T.I.A.S.), No. 1871, 
Art. VI, par. 4, Nov. 4, 1946. See also Bayitch, loc. cit. 188; Walker, loc. cit. 70-71. 
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Ireland, which provides that the forum of enforcement may not refuse 
enforcement because the arbitration was held abroad, or because one or 
more of the arbitrators are not nationals of that forum.’?® Prohibition of 
these defenses represents the extent of commitment in this area in subse- 
quent treaties with Colombia,'’® Denmark,'’ Haiti,** Israel,'!® 
Korea,’*?. and Nicaragua.’** It also appears—in condensed form—in 
a Treaty of Amity, Economie Relations and Consular Rights signed with 

Of a far greater significance is the formulation which presently appears 
in treaties with Germany,'** Greece,’*> and Japan.'** It grants full faith 
and credit ?** in the forum of enforcement to awards rendered conclusive 
in enforcement proceedings in the forum of the award. There are two 
general reservations, however: that such enforceability should not be con- 
trary to the public policy of the forum of enforcement, and that awards 
rendered ‘‘outside the United States of America [. . . shall receive] the 
same measure of recognition’’ in the forum of enforcement as an award 
rendered in a sister state.!*8 

The latest development forms part of a 1956 pact with The Netherlands 
in that it grants a quid pro quo to the Dutch: in exchange for the un- 
certainty that is inherent in our Federal system, they are extended the 
protections of the Geneva Convention.’*® Since Article I (e) of that con- 
vention established the public policy limitation,’*° and since common-law 
courts will always consider such a defense, it remains inherently part of 
the treaty. Indeed, one can argue with candor that it should rightly 
so persist. 

It has correctly been stated that the approach of this latest agreement ‘‘is 
the most positive formulation yet appearing in any treaty entered into by 
the United States.’’'* Moreover, the United States created for itself the 


115 T.T.A.S., No. 2155, Jan. 21, 1950. 116 See Walker, loc. cit. 71-72. 

117 Ibid. 118 Tbid. 

119 T.L.A.S., No. 2948, Art. V (2), Aug. 23, 1951. 

120 Supplementary Agreement of 1951, Art. VI: Walker, loc. cit. 72, note 13. 

121 T.1.A.S., No. 3947, Art. V (2), Nov. 28, 1956. 

122 T.1.A.S., No. 4024, Art. V (2), Jan. 21, 1956. 

123 Walker, loc. cit. 73. 

124 T.L.A.S., No. 3593, Art. VI (2), Oct. 29, 1954. 

125 T.L.A.S., No. 3057, Art. VI (2), Aug. 3/Dec. 26, 1951. 

126 T.I.A.S., No. 2863, Art. IV (2), April 2, 1953. 

127 The term is used in the conflict-of-laws sense, and not the ‘‘non-techni- ..’’ use of 
the term in the 1946 treaty with the Republic of China. See Bayitch, loc. cit. 194, note 
18, 

128 Walker, loc. cit. 72-73; Bayitch, loc. cit. 193, and note 14: ‘‘It may be added 
at this point that this provision applies to state as well as federal courts, the latter 
having concurrent jurisdiction in matters of treaty law, provided other jurisdictional 
requirements are met.’’ 

129T.L.A.S., No. 3942, Art. V 2b (2), March 27, 1956: ‘‘as regards enforcement 
in the Kingdom of the Netherlands, such awards shall be dealt with in the same way as 
awards referred to in the Convention . . . concluded at Geneva on September 26, 1927.’’ 

1803 Hudson, op. cit. 2156. 

131 Walker, loc. cit. 73. 
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advantage of more favorable treatment should the other party to a treaty 
adhere to the more liberal ECOSOC Convention and, therefore, be bound 
by its legal succession to the Geneva Convention.*** 


Arbitration has fought a long and difficult battle to gain recognition in 
the law. Commentators followed the courts in active hostility toward 
such recognition.*** Multilateral attempts at recognition and enforcement 
of foreign awards under the League of Nations proved to be only half-in- 
spiring at best. A new attempt to satisfy this pressing need of interna- 
tional commerce is met with mixed attitudes.*** 

The United States, one of a small minority of nations that refuses to 
support the convention now that it has become a reality, is supported by 
commentators who argue that participation in a multilateral treaty is not 
desirable, due to the limitation of both the Federal system and the pro- 
cedural restrictions of Federal law.*> To substantiate their position,’ 
they point to liberal court attitudes *** and existing bilateral agreements as a 
superior approach to participation in a convention imbued with ‘‘Conti- 
nental European conceptions.’’'** Fearing the creation ‘‘of special 
privileges for the alien,’’ they protest against the rewriting of domestic 
policy.*° They argue that the ‘‘progressive spread of bilateral treaties 
. can in time cumulate into a considerable multinational total.’”*° 


132 U.N. Doe. E/CONF. 26/81/Rev. 1, Art. VII (2). For the view that the friendship, 
commerce and navigation treaties have not produced their intended results, see the 
remarks of Professor Richard N. Gardner, Regional Meeting, American Society of Inter- 
national Law, U.N. Headquarters, March 4, 1959. 

133 Kronstein, loc. cit. 68. The author concludes that modern arbitration is ‘‘an in- 
strument of cartels and monopolistic trade associations,’’ as well as being ‘‘incom- 
patible with general concepts of positive law,’’ and that it attacks ‘‘in principle, the 
practical mandates of the Constitution.’’ See also Philip G. Phillips, ‘‘The Paradox in 
Arbitration Law: Compulsion as Applied to a Voluntary Proceeding,’’ 46 Harvard Law 
Review 1258 (1933). 

184 In its comments on the ECOSOC draft, Great Britain claimed that ‘‘there appears 

. . to be no demand from commercial interests in the United Kingdom for the con- 
clusion of a new Convention. [. .. It is not] a pressing problem and existing arrange- 
ments appear to be working reasonably well.’’ U.N. Doc. E/2822/Add. 4, p. 3. 

185 Notwithstanding instances where these problems have been rectified by subsequent 
legislation, thereby implementing treaty obligations (see note 34 above). This point 
is still advanced as a basis for non-participation in the ECOSOC Convention. Walker, 
loc. cit. 83; Czyzak and Sullivan, loc. cit. 202-203. 

186 Domke, loc. cit. 547-548. 

187 Ibid. 550, 552, citing recent New York cases where ‘‘ foreign arbitration awards 
were recognized as valid titles and summarily enforced’’: (1) Coudenhove-Kalergi ¢. 
Dueterle, 36 N.Y.S. 2d 313 (1942); (2) Stern v. Friedman, N.Y.L.J., Feb. 21, 1945, p. 
691, col. 7 (N. Y. City Ct.); (3) H. P. Drewry, S.A.R.L. v. Onassis, 179 Mise. 575, 
39 N.Y.S. 2d 688; aff’d, 266 App. Div. 292, 42 N.Y.S. 2d 74; aff’d 291 N.Y. 779, 53 
N.E. 2d 243 (1944). 

188 Domke, loc. cit. 547, 548. 

189 Walker, loc. cit. 83. 

140 Ibid. 84. 
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In essence they argue for slowness, for in slowness there is safety; for 
the go-it-alone philosophy.when a valid alternative exists, because interna- 
tional co-operation may, at times, prove inconvenient; and for maintaining 
existing methods because new approaches demand new thinking. Mean- 
while, the official United States position which, by pleading Federalism, 
sets an example for our northern neighbor,’** is contradicted by official 
practice when such practice is viewed with respect to accommodating pro- 
visions of the convention. 

It is felt that such defenses would be devoid of much substance if there 
existed a uniform law on arbitration procedure. Perhaps it was this 
realization, as well as their familiarization with other aspects of the prob- 
lem, that prompted the ad hoc Committee to call this need to the Council's 
attention.’** Certainly the Secretary General, in his Memorandum of 
March 20, 1955, to the Council, recognized that should the convention be 
signed, arbitration would persist as an unresolved problem of international 
commerce.**® Consequently, assuming the success of the ECOSOC Con- 
vention, the next task is the realization of a ‘‘convention laying down 
general rules of procedure to be observed in all arbitration proceedings .. . 
[Its] adoption by states would ipso facto eliminate many of the procedural 
devices commonly resorted to for the purpose of resisting applications for 
an enforcement order.’’ *** 

Pursuant to this need, the International Law Commission prepared a 
Draft on Arbitral Procedure at its Fifth Session; by June 15, 1956, four- 
teen governments had responded *** to an Assembly request by offering 
comments on the Commission’s text.’*® A subsequent draft by the Com- 
mission #47 was discussed by the Thirteenth General Assembly from the 2nd 


141 Canada joined the United States in abstaining from the vote convening the 1958 
Conference: ‘‘Canada was a federal State, and commercial arbitration was within the 
jurisdiction of the provincial Courts. The federal Government, therefore, could not 
support the holding of a conference on its own initiative and would probably be unable 
to participate in it.’’ See ECOSOC, 21st Sess., Official Records, 923rd Meeting, May 3, 
1956, par. 48. 

142U.N. Doc. E/2704, par. 69, and note 2 thereto. 

143 U.N. Doe. E/2840, par. 5: ‘‘The recognition of foreign arbitral awards is but 
an aspect of international commercial arbitration [. . . The] development of arbitra- 
tion as a means to settle international commercial disputes between persons has been 
hampered mainly by the existing differences in the legislation of various countries on 
the subject of arbitration procedures and the effect of arbitration, the lack of uni- 
formity in the rules of arbitral tribunals, and the complications deriving from the eon- 
flict of laws in this area.’’ To buttress his position, he called the Council’s attention 
to no less than eight organizations and two United Nations Commissions interested in 
developing uniform arbitration laws. In addition, member governments and non- 
governmental organizations have been sensitive to the problem. 

144U.N. Doc. E/2822, A II, p. 3 (emphasis added). 

145 General Assembly, 11th Sess., Official Records, Supp. No. 1, p. 97. 

146 General Assembly Res. 797 (VIII), Dee. 7, 1953. Subsequently the Sixth Com- 
mittee (Legal) of the General Assembly discussed and commented upon the Draft at 
its Eighth and Tenth Sessions. 

147 General Assembly, 13th Sess., Official Records, Supp. No. 9 (A/3859), par. 22; 
53 AJ.L.L, 239 (1959). 
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to the 23rd of October, 1958..*° Over strong opposition from the Soviet 
bloc of Members,'*® the Assembly directed, inter alia, that the draft be 
brought ‘‘to the attention of Member States for their consideration and 
use.’’?°° It also invited governments to send their comments on the draft to 
the Secretary General, with the view to facilitating future United Nations 
review of the problem.'* 

It is hoped that these rules will ‘‘inspire States in the drawing up of 
provisions for inclusion in . . . special arbitration agreements.’’'**  Con- 
sequently, there exists considerable expectation that the two conventions, 
which will be mutually beneficial,** and will lead to the internationalization 


of arbitration proceedings and the rules of procedure applicable thereto, 


would tend to remove arbitral awards from the sphere of national Jaws 
on procedure—usually far too rigid to meet the wishes of international 
commerce—and to place them . . . under an international organ con- 
cerned with verifying their prima facie validity.’™ 


It has recently been pointed out that the goals of international com- 
mercial arbitration do not vary from the general objectives of society— 
prosperity, security, human freedom, and justice.*** In furthering these 
objectives and, consequently, the trade that is predicated upon them, we are 
strengthening our own system of free economy, mitigating the need for 
economic assistance from public sources, furthering our national policy of 
full co-operation and participation in United Nations activities whenever 
possible, and fostering our traditional reliance upon arbitration as a 
practical means for the peacefull settlement of disputes.*°* It is, perhaps, 
for these reasons that some American businessmen have expressed the desire 
that the ECOSOC Convention be recommended ‘‘to nations throughout 


the world and quickly ratified by most.’’ **" 


[Certainly], the advancement of international economic relations is 
of greater importance now than ever before in human history. Inter- 
national economic and social cooperation has its world-wide framework 
today in article 55 of the Charter.’** 

148 General Assembly, 13th Sess., 6th Committee, Official Records, 554th-567th Meet- 
ings, Oct. 2-23, 1958. 

149 See, for example, General Assembly, 13th Sess., 6th Committee, Official Records, 
554th Meeting, Oct. 2, 1958, pars. 8-9; 559th Meeting, Oct. 13, 1958, par. 13; U.E. 
position at 555th Meeting, Oct. 6, 1958, par. 3; U. S. position, 559th Meeting, Oct. 
13, 1958. 

150 General Assembly Res. 1262 (XIII), Nov. 14, 1958. 

151 U.N. Doc. A/3983, par. 2. 

152 U.N. Doc. E/2822, A II, pp. 4-5. 

158 See comments of the International Institute for the Unification of Private Lav. 
U.N. Doc. E/2822, A II. 

154 Ibid., A II, pp. 4-5. 

155 Richard N. Gardner, ‘‘ Economic and Political Implications of International Com- 


mercial Arbitration,’’ International Trade Arbitration, op. cit. 15. 

156 Wright, loc. cit. 14. 

157 Morris 8. Rosenthal, ‘‘A Businessman Looks at Arbitration,’’ International Trade 
Arbitration, op. cit. 31. 
158 Rosenthal, loc. cit. 45. 
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There may come a day, envisioned by some, when international contracts 
contributing to economic development will have to be negotiated through 
international organizations which will be responsible for their administra- 
tion.°® Until then, working with the machinery which is presently avail- 
able, we must realize that the non-recognition of arbitration awards, when 
placed in the hands of the well-established principle of reciprocity, becomes 
a double-edged sword, capable of destroying as well as ‘‘protecting’’ the 
interests of United States nationals, as well as constituting an impediment 
to our diplomatic objectives of enhanced private trade and investment 
abroad.*® 


159 See, for example, the remarks of Professor Philip C. Jessup, Regional Meeting, 
American Society of International Law, U.N. Headquarters, March 4, 1959. See also 
James O. Murdock, ‘‘International Law for Individuals through Arbitration,’’ 11 
Arbitration Journal 41 (1956): ‘‘there will gradually develop a case law basis for 
International Private Law [. .. which] will grant to the individual ‘direct, effective 
remedies in international forums of first instance.’ ’’ 

160 See Hearings Before Ways and Means Committee, House of Representatives, 86th 
Cong., Ist Sess., on H.R. 5., ‘A Bill to Amend the Internal Revenue Code of 1954 to 
Encourage Private Investment Abroad and Thereby Promote American Industry and 
Reduce Government Expenditures for: Foreign Economic Assistance’’ (Wash., D.C., 
1959). Note, generally, the remarks of Hon. Henry Kearns, Asst. Secretary of Com- 
merce for International Affairs, at pp. 9-13, and specifically those of Mr. Donald H. 
Gleason, National Association of Manufacturers: ‘‘it is clearly a matter of national 
self-interest to remove barriers to the most efficient conduct of American business opera- 
tions abroad.’’ (p. 326); of Hon. C. Douglas Dillon, Under Secretary of State: ‘‘We 
must provide additional impetus for the economic development process. Governmental 
resources and capabilities are of necessity limited, so new actions to stimulate the fiow 
of private eapital . . . have become an urgent necessity.’’ (p. 79); and of Prof. Ezra 
Solomon, University of Chicago: ‘‘The problem of increasing private U.S. investment 
abroad has been explored extensively since World War II. Few avenues of national 
policy have had the unanimous support of the broad range of opinion which favors an 
increase in private foreign investment. The wide variety of economic, political, and 
human benefits expected from such an increase have already been well documented .. .’’ 


(p. 291). 
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THE ACT OF STATE DOCTRINE 


By MiIcHAEL ZANDER 


Lately Whewell Scholar of International Law 


It is proposed in the present paper to examine the act of state doctrine 
enunciated in the dictum of Chief Justice Fuller in Underhill v. Hernandez ' 


that 


Every sovereign state is bound to respect the independence of every 
other sovereign state, and the courts of one country will not sit in 
judgment on the acts of the government of another done within its 


own territory.* 


This classic statement of a doctrine, that has elsewhere been termed the 
‘rule of decision’’ principle,* will be examined from the point of view of 
its origins, its relation to the principle of sovereign immunity, its validity as 
a rule of international law, and the extent and scope of the exceptions to 
the rule, both those presently recognized and those which, it is submitted, 
would be a desirable improvement of this branch of the law. 

The meaning of ‘‘act of state’’ in the following observations will include 
not only an executive or administrative exercise of sovereign power by an 
independent state, or by its duly authorized agents or officers,t but also 


legislative and administrative acts such as a statute, decree, or order.° 
The writer is limiting his analysis to acts of state which purport to take 

effect within the jurisdiction of the state from which they emanate,® and it 

is assumed that the foreign state is one that has been recognized by the 


state of the forum. 

The problem examined here may arise in a number of forms. A foreign 
decree confiscating property within the jurisdiction of the foreign state 
is brought into issue by a private party, who bases the validity of his title 
upon the purchase from the foreign government; or the same decree ma) 
be challenged by the original owner of the property as being unconstitu- 
tional according to the foreign law, contrary to international law, or s0 
immoral as to preclude its enforcement by the court of the forum. Par- 
ticular emphasis will be given to the question whether the doctrine prop- 


1168 U. S. 250 (1897). 
2 Ibid, at 252. 
3 See the useful monograph of E. D. 


Re, Foreign Confiseations, collecting all th 


relevant Anglo-American decisions. 

4 Halsbury (Hailsham), Vol. XXVI, p. 246. 

5 The writer is here accepting the definition proposed by Dr. F. A. Mann in his most 
helpful article ‘‘The Sacrosanctity of Foreign Acts of State,’’ 59 Law Quarterly Rev. 
42, 155 (1943). 

6 Thus no consideration will be given to the extraterritorial effect to be allowed t 


such acts of state. 
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erly applies when D-1 is sovereign or agent of a sovereign and sells property 
to D-2 who does not himself enjoy any personal immunity for his acts. Is 
the court bound by the act of state doctrine to refrain from inquiring into 
the question of the validity of the foreign act? May it go behind the 
foreign statute to examine its constitutionality or its formal validity? Is 
there a blanket rule preventing such inquiry, or is this judicial restraint 
based on well-established rules of private international law, which provide 
that the law of the place governing the act is to be applied, and if lawful 
by that law, then it will be applied by the forum? It is the burden of this 
argument that in many situations there is room for judicial review of 
such foreign acts of state and that the traditional deference with which 
they are treated in the dicta of judges is warranted by neither the dictates 
of reason nor the requirements of public policy. 

It is helpful at the outset to attempt to trace the origins of the doctrine, 
for such a search may throw some light on the meaning and validity of its 
present formulation. Some distinction must be drawn between the Eng- 
lish and American cases as, in spite of the process of action and interaction 
of one upon the other, the latter have gone further toward a strict 
interpretation which many consider out of harmony with modern conditions 
of international life. 

It has been suggested * that, when applied in the leading case of Luther 
v. Sagor,® the doctrine had no higher or more direct authority than a num- 
ber of decisions of the United States Supreme Court. But there are 
earlier English decisions which appear to have exercised an important 
influence in this field. 

In 1673 Lord Nottingham granted a permanent injunction to prevent an 
action against a Danish citizen who had seized goods of the plaintiffs on 
the ground that they were infringing patent rights granted him by the 
King of Denmark. The Lord Chancellor said: 


Now after all this to send it to a trial at law, when either the court 
must pretend to judge the validity of the King’s letters patent in 
Denmark or of the exposition and meaning of the articles of peace, or 
that a common jury should try whether the English have a right to 
trade in Iceland is monstrous and absurd.°® 


Already at this stage, therefore, the courts had the gravest misgivings as to 
the propriety of an action against a foreigner who maintained a defense 


based on a foreign act of state.'° 
The case of Duke of Brunswick v. King of Hanover ™ involved the addi- 
tional factor of the impleading of a foreign sovereign and certainly had an 


7K. Lipstein, ‘‘ Recognition of Foreign Governments and the Application of Foreign 
Laws,’’ 35 Grotius Society Transactions 157, 161 (1949). 

[1921] 3 K.B. 532. 

® Blads Case (1673), 3 Swan 603, 604 (1674). 

10 Admittedly, the additional complication of a treaty between England and Denmark, 
the interpretation of which was involved in the case, makes the decision less clear than 
would otherwise be the case. 

116 Beav. 1 (1844), aff’d 2 H.L. Cas. 1 (1848). 


l 
l, 
1) 
i 
0 
AC 
it 
tp 
al 
1 
~ 
ar- 
The 
the 
t 
Rev 
} + 


828 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


important influence on later United States decisions. The appellant, 
formerly the reigning Duke of Brunswick [Charles] by an instrument 
executed in 1833 by King William the Fourth and William, Duke of Bruns- 
wick, was placed under the guardianship of the Duke of Cambridge, then 
Viceroy of Hanover. The instrument, in the German language and con- 
firmed by the German Diet, deprived the appellant of the management 
of his property and placed him under the guardianship of the respondent, 
the reigning King of Hanover. The appellant claimed that the instru- 
ment of 1833 should be declared null and void and that the respondent be 
accountable to him. The appeal was dismissed by the House of Lords. It 
is not, however, altogether clear whether the decision was based on the fact 
that the respondent enjoyed personal immunity or on the principle that the 
validity of a foreign act of state may not be inquired into by English 
courts, in which case the decision would have been the same if the re- 
spondent had been a mere private citizen. In the words of Lord Cottenham, 


A foreign sovereign coming into this country cannot be responsible for 
an act done in his Sovereign character in his own country; whether 
it be an act right or wrong, whether according to the constitution or 
not, the courts of this country cannot sit in judgment upon an act of a 
foreign Sovereign effected by virtue of his sovereign authority abroad, 
an act not done as a British subject, but supposed to be done in the 
exercise of his authority vested in him as a Sovereign.*” 


further: 


It is true, the bill states that the instrument was contrary to the laws 
of Hanover and Brunswick but, not withstanding that it is so stated, 
still if it is a sovereign act, then, whether it be according to law or not 
according to law we cannot inquire into it.*® 


While in the lower court the decision of Lord Langdale was based on the 
personal immunity of the sovereign; ** in the House of Lords it is possible 
that the case would have been affirmed equally on the ground that the acts 
as well as the person of the foreign sovereign are entitled to the same 
immunity.**> Whatever the true meaning of the case, it is undoubted that 
it exercised a great influence upon the minds of judges in a number of 
classical American decisions, to which it is now necessary to turn. 


122 H.L. Cas. 1, 17 (1848). 18 Ibid. at 21. 

146 Beav. 1. See, e.g., at 50-51: ‘‘It appearing to me that all the reasons upon 
which the immunities of ambassadors are founded do not apply to the case of sovereigns 
but that there are reasons for the immunities of sovereign princes, at least as strong, if 
not much stronger, than any which have been advanced for the immunities of am- 
bassadors ... I think that ... a sovereign prince resident in the dominions of another, 
is exempt from the jurisdiction of the Courts there.’’ 

15 Such, at least, was the understanding of Judge Wallace in Underhill v. Hernandez, 
65 Fed. 577 (2nd Cir. 1895), who, relying heavily on the Duke of Brunswick case, 
stated: ‘‘The decision [in the Duke of Brunswick case] was put, not upon the personal 
immunity of the sovereign from suit, but upon the principle that no court in England 
could sit in judgment upon the act of a sovereign, effected by virtue of his sovereign 


authority abroad.’’ Ibid. at 580. 
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In Waters v. Collot,’® an action in tort against the former Governor of 
Guadaloupe for acts done in his official capacity, the Attorney General of 
the United States made the following remarks concerning the merits of the 
defendant’s position, t.e., his claim to immunity from suit: 


I am inclined to think, if the seizure of the vessel is admitted to have 
been an official act, done by the defendant by virtue, or under color, of 
the powers vested in him as governor, that it will of itself be a sufficient 
answer to the plaintiff’s action ; that the defendant ought not to answer 
in our courts for any mere irregularity in the exercise of his powers; 
and that the extent of his authority can, with propriety or convenience, 
be determined only by the constituted authorities of his own nation.*’ 
With this case may be compared the McLeod case,'* regarding which 
Secretary of State Webster finally agreed with the British authorities that 
a British soldier acting on behalf of his government could not be made 
personally liable for his participation in activities that resulted in the 
killing of an American citizen. The nature of this principle is unexcep- 
tionable and has little to do with the present problem, for the considerations 
at issue are of a very different nature. In the one case, the agent of the 
government is being sued for acts done within his official capacity, in the 
other the act of state is pleaded by a private defendant or is employed by 
the plaintiff to enforce a right created by the act of state. In the latter 
ease the immunity pleaded is very much greater than that in the former, 
for it requires that the act itself be treated as immune from inquiry by 
the court of the forum, not merely that the actor be excluded from per- 
sonal liability. 
The principle of the act of state doctrine in its modern form was stated 
in the early case of Hatch v. Baez, when Mr. Justice Gilbert wrote: 


We think that, by the universal comity of nations and the established 
rules of international law, the courts of one country are bound to 
abstain from sitting in judgment on the acts of another government 
done within its own territory.’® 


The statement was much wider than the case required, for the acts com- 
plained of were done by the defendant in his official capacity as President 
of the Republic of San Domingo, and it would have sufficed to have based 
the decision on the personal immunity enjoyed by officials of a foreign 
government for acts done within the scope of their employment. This 
aspect of the decision was revealed by the concluding words of the court: 


But the immunity of individuals from suits brought in foreign 
tribunals for acts done within their own states, in the exercise of the 
sovereignty thereof is essential to preserve the peace and harmony of 
nations and has the sanction of the most approved writers on interna- 
tional law.?° 


162 Dall. 247 (U.S., 1796). 

17 Bradford, Att’y Gen., June 16, 1794, 1 Ops. Att’y Gen. 45; 2 Moore, Interna- 
tional Law Digest 23 (1906). 

18 People v. McLeod, 25 Wend. 483 (N.Y. 1841). For some of the governmental 
correspondence, see 2 Moore, Int. Law Digest 24 (1906). 

197 Hun. 596, 599 (2d Dept., 1876). 20 Ibid. at 600. 
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Thus, at this date, there seems to have been no single decision which estab- 
lished an immunity rationae materiae for acts of foreign states, as op- 
posed to the personal immunity that courts allowed to foreign sovereigns 
and their agents and property. 

In 1897 the Supreme Court decided the famous case of Underhill y. 
Hernandez.** Action was there brought by an American citizen against 
a general of ultimately successful revolutionary forces in Venezuela, who 
had prevented the plaintiff’s departure from Bolivar by refusal to issue a 
passport. It would have been possible to dismiss the suit on either of two 
grounds, without invoking the wide principle of the act of state doctrine 
for which the case is usually cited. Since the act was rendered lawful 
under the lex loci delicti commissi through its retroactive adoption by) 
the ultimately successful government, the ordinary conflict rules on tortious 
actions would have defeated plaintiff’s claim. Moreover, the Court 
could have merely said that a sovereign’s immunity from personal suit 
extends to those acting under superior orders on his behalf.*? There was 
in this case the difficulty that a judgment against the defendant would, in 
effect, have been a judgment against the Venezuelan Government. As in 
the McLeod case and Waters vy. Collot, the Court feared to pass upon the 
acts of agents of government or officials acting within the scope of their 
governmental authority. That the Court refused to pass upon the validity 
of the acts in question is not surprising, but the judgment has been in- 
terpreted to lay down a principle much wider than the facts of the case 
required. Chief Justice Fuller enunciated the dictum quoted above; * 
but his bald statement makes no allowance for the action of the public 
policy of the forum, nor for queries as to the constitutional validity of the 
foreign act, nor for inquiry as to its validity according to international law. 
On the latter point the Court held that it was not open for the plaintiff 
to complain before an American court that the law of Venezuela violated 
international law, but it is extremely doubtful whether any violation of 
international law was in issue in the case, and the dicta on this point are 


therefore obiter. A better basis for the decision is to be found in these 


words of the Chief Justice: 


The immunity of individuals from suits brought in foreign tribunals 
for acts done within their own states in the exercise of governmenta! 
authority . must necessarily extend to the agents of governments 
ruling by paramount force as a matter of fact.** 


21168 U.S. 250 (1897). 
22Cf. Carr v. Fracis Times & Co., [1902] A.C. 176, where an action in tort was 
brought against the commander of a British warship for the seizure of arms in the 


territorial waters of Muscat. The seizure was authorized by the Sultan of Muscat and, 


therefore, according to the English rule of the conflict of laws that the act must be 
unlawful both by English law and by the law of the country where it was committed, 
no action lay. See also Dobree v. Napier (1836), 2 Bing. N.C. 781. 

23 Page 826 above. 


24 Loc. cit. at 252. 
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The next important cases were Oetjen v. Central Leather Company * 
and Ricaud v. American Metal Company.*® In the former the validity 
and effect of a Mexican confiscation were challenged by plaintiff, who 
claimed as the assignee of the Mexican owner from whom the hides had been 
seized by General Villa, while the defendant claimed title through a third 
party to whom they had been sold by General Villa. The Court, while re- 
lying upon the authority of Underhill v. Hernandez, extended its proper in- 
terpretation to cover a case between private parties, one of whom relied 
upon the act of state as an affirmative defense. That this was by no means 
a necessary implication of the decision has been shown above, but here 
for the first time the Court allowed an immunity rationae materiae in a 
case where the doctrine of personal immunity was not available to the 
defendant. The Court concluded that 


the principle that the conduct of one independent government cannot 
be successfully questioned in the courts of another is as applicable to a 
ease involving the title to property brought within the custody of the 
court, such as we have here, as it was held to be to the cases cited in 
which claims for damages were based on acts done in a foreign country ; 
for its rests at last upon the highest considerations of international 
comity and expediency.*’ 
But the decision is explicable on much simpler grounds than those advanced 
by the courts. It seems to have been acknowledged on all sides that the 
law governing the transfer of the hides was the lex situs, or Mexican law, 
and as the seizure was presumably lawful under Mexican law, the only 


remaining question was whether the alleged incompatibility of that law with 
international law affected the validity of the transfer.” 

The latter case, on very similar facts, decided that the same principle 
applied even where the plaintiff was an American citizen. The Court held 
that, since the act of seizure was an act of government, it was consequently 
an act of sovereignty, and, as was stated in American Banana Company v. 
United Fruit Company,” 


Sovereignty means that the decree of the sovereign makes law and 
foreign courts cannot condemn the influence persuading the Sovereign 
to make the law. 


The Court was not deprived of jurisdiction over the case, but was denied 
the right to examine the ‘‘details of such action or the merit of the re- 
sult.’’*° But here again it may be said that the real question at issue 
was, what law to apply, the law of Mexico as it was before or after 
the revolution. The Court rightly, it is believed, applied the law of 
Mexico as if the insurrectionists had already been recognized. But in so 


*5 246 U.S. 297 (1918). 26 246 U.S. 304 (1918). 

27 Ibid. at 303. 28 As to which see below, p. 839 et seq. 

29 213 U.S. 347 (1909). 

80It is a common error to assume that the act of state doctrine deprives the court of 
jurisdiction over the issue. Its alleged effect is rather to deprive the court of the 
possibility of inquiring into the validity of the act; the merits of the case must be 
decided as if the act were valid. 
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doing it used a formula which was not necessary to the decision and which 
unduly extended an immunity upon which many doubtful cases have 
subsequently been based. 

When widespread litigation arose from governmental actions in the 
course of the Russian Revolution, the United States courts took the above- 
cited precedents uncritically and without examination as establishing an 
immunity for the acts of the foreign government, and they uniformly de- 
clined investigation of rights created by the Russian Government within 
its own territory.*t The principle was also applied to rights arising out 
of acts of the Spanish Loyalist government,** and to excuse the courts from 
examining the validity of Nazi racial decrees.** Probably the most extreme 
and objectionable application of the doctrine was in the Bernstein case.** 
The plaintiff was a German Jew who had been seized in 1937 by ‘‘Nazi 
officials’” and compelled to transfer a ship owned by him to an Aryan 
trustee. The ship was subsequently sold to the defendant, a Belgian 
corporation, which was alleged to have had knowledge of the duress involved 
in the original transaction. The vessel was sunk during the war, and the 
action was by way of attachment of the insurance moneys, which were far 
in excess of the price paid by the defendant. 

The court clung tenaciously and rigorously to the act of state doctrine, 
and affirmed the district court’s order quashing the attachment and dis- 
missing the complaint. Judge Learned Hand stated for the majority that 
‘*a court of the forum will not undertake to pass upon the validity under 
the municipal law of another state of the acts of officials of that state 
purporting to act as such.’’* 

The court relied mainly upon three factors: (1) precedent;** (2) the 
desirability of preventing interference with the adjudication of reparation 
claims against Germany; and (3) the defendant’s reliance on an act done 
under the auspices of the German Government. As to the latter two argu- 
ments, it is difficult to see their merit. The adjudication of the insurance 


$1 Salimoff v. Standard Oil Co., 237 App. Div. 686, 262 N.Y.S. 693 (1st Dept.), aff’d, 
262 N.Y. 220, 186 N.E. 679 (1933); Wulfsohn v. Russian Socialist Federated Soviet 
Republic, 202 App. Div. 421, 193 N.Y.S. 472 (2nd Dept. 1922), rev’d, 234 N.Y. 372, 138 
N.E. 24 (1923); Dougherty v. Equitable Life Assurance Society, 266 N.Y. 71, 193 N.E. 
897 (1934). 

82 Banco de Espana v. Federal Reserve Bank, 114 F. 2d 438 (2d Cir. 1940). 

33 Bernstein v. Van Heyghen Fréres S.A., 163 F. 2d 246 (2d Cir. 1947), cert. denied, 
332 U.S. 772 (1947); Werfel v. Zivnostenka Banka, 260 App. Div. 747, 23 N.Y.S. 2d 
1001 (1st Dept. 1940), rev’d, 287 N.Y. 91, 38 N.E. 2d 382 (1941); Kleve v. Basler 
Lebens Versicherungs Gesellschaft, 182 Mise. 776, 45 N.Y.S. 2d 882 (Sup. Ct. N.Y. 
1943); Holzer v. Deutsche Reichsbahn Gesellschaft, 277 N.Y. 474, 14 N.E. 2d 798 
(1938), Annual Digest 1938-1940, Case No. 71. 

84 Bernstein v. Van Heyghen Fréres S.A., cited above; digested in 42 A.J.I.L. 217 
(1948). 

85 Loc. cit. at 249. 

86 Cf. United States ex rel. Von Heymann v. Watkins, 159 F. 2d 650 (2d Cir. 1947); 
Banco de Espana v. Federal Reserve Bank, cited note 32 above; Hewitt v. Speyer, 250 
Fed. 367 (2d Cir. 1918), and Supreme Court decisions such as Underhill v. Hernandez, 
cited above, note 1. 
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moneys to Bernstein could hardly have affected the reparation negotiations 
in any significant respect, and the doctrine of reliance should not be used 
where there is bad faith or knowledge of the illegality on the part of him 
who pleads the principle. As to the first of the factors, the court was surely 
exaggerating the effect of previous decisions. In the first place, the court 
treated as immaterial the invalidity of the act under German law, and then 
proceeded to ask itself whether the Government of the United States had al- 
ready so acted as to relieve its courts of the restraint of the exercise of their 
jurisdiction imposed upon them under the Constitution in general and under 
the particular rule that the courts ‘‘should not so act as to embarrass the 
executive arm in its conduct of foreign affairs.’’ In spite of the Nuremberg 
Judgment, the Declaration of London (1943), the policy of the Military 
Government in Germany to deny all effect to Nazi confiscations from Ger- 
man citizens on racial, religious, or political grounds,*’ and the universal 
horror and indignation with which the racial policy of the defeated Nazi 
government was regarded, the court nonetheless bowed to the strict dictates 
of the stated doctrine. 

Though there was no international delinquency in question (as the plain- 
tiff was a German citizen at the time of the forced transfer), surely this was 
a case when the doctrine of public policy could have been safely and op- 
portunely applied to strike out the defense based on the objectionable law 
and to allow recovery by the plaintiff, especially as the plaintiff was an 
American citizen at the time of the action. One of the most questionable 
features of this case is the degree of deference with which the courts in the 
United States treat the Executive Branch.** In spite of all the evidence 
available as to the attitude of the American Government toward the Nazi 
policies, the court took it upon itself to ascertain whether there was ‘‘posi- 
tive evidence’’ of a policy permitting the exercise of jurisdiction, instead 
of assuming, as it might reasonably have done, that an absence of evidence 
restraining the exercise of jurisdiction implied liberty to assume it.*® 

The courts have a function to perform as the guardians of the public 
policy of the forum, and rules designed to promote uniformity and security 
may nevertheless be qualified by higher considerations of justice and the 
promotion of a minimum international standard. American courts seem 
to have adopted a wholly amoral attitude in this limited field of recognition 
of foreign acts of state, which accords but ill with their more flexible and 
liberal attitude in other respects.*® Thus, for instance, foreign judgments 


87 Military Government Law No. 1, Arts. I, II; Reg. under Law No. 1, Part II; Law 
No. 52 as amended, Art. 1, par. 2 (Mil. Gov. Gaz., U.S. Zone, June 1, 1946). 

88See Mann, ‘‘ Judiciary and Executive in Foreign Affairs,’’ 29 Grotius Society 
Transactions 143 (1943); Jaffe, Judicial Aspects of Foreign Relations. 

39In 1949 the Department of State issued a letter, in 20 Dept. of State Bulletin 
592 (1949), stating that it was the policy of the Executive to relieve American courts 
from any restraint upon the exercise of their jurisdiction to pass upon the validity of 
the acts of Nazi officials. This would seem to be a clear statement that the courts need 
not apply the act of state doctrine in regard to Nazi acts. See comment on the Bernstein 
case by Lester H. Woolsey in 44 A.J.I.L. 129 (1950). 

40 See Kleve v. Basler Lebens Versicherungs Gesellschaft, 182 Mise. 776, 45 N.Y.S. 2d 
882 (Sup. Ct. 1943): ‘As for the very obnoxious and offensive character of the German 
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which might equally be regarded as emanations of state, have been chal- 
lenged even in United States courts on grounds of fraud,** fairness of 
procedure,** existence of jurisdiction; ** and have also been denied conelu- 
sive effect when there has been a lack of reciprocity.** It is hard to escape 
the conclusion that American courts have been carried away by uncritical 
reiteration of a legal formula which seems to be applied in cases like that 
of Bernstein without any reference to the underlying purpose and meaning 
of the principle.* 

To anticipate later conclusions, it is submitted that the proper function 
of the rule is to maintain a desirable harmony between the courts and the 
Executive Branch, to accord the proper measure of respect to the acts of 
foreign sovereign states, and to implement and recognize rights created in 
foreign countries, on the ground that good sense and the life of the interna- 
tional community require such an attitude from civilized nations. 

But the limits of the doctrine can be perfectly drawn by the normal 
rules of conflict of laws. If the foreign sovereign or his agents are in- 
volved as defendants, caedit questio, for the doctrine of sovereign immunity 
will govern. If the act of state arises as a question incidental to a collateral 
action between private parties, then, if the conflicts rule refers to the 
foreign law, that law will apply insofar as the private international law 
of the forum allows. If a tort has been committed according to the lez 
loct delictt commissi, then the courts of the forum should allow recovery 
if the defendant is amenable to suit.“ If a confiscation of tangible prop- 
erty has taken place, then the lez rei sitae will properly apply, unless it is 
contrary to international law or to the public policy of the forum. If the 


decrees, the court is obliged to hold that the governing law is no less controlling be- 
cause it is bad law.’’ Accord, Holzer v. Deutsche Reichsbahn Gesellschaft, 277 N.Y. 
474, 14 N.E. 2d 798 (1938). Cf. note 113 below for lower court’s opposite view. 

41 Schendel v. Chicago M. & St. P. Ry., 168 Minn. 152, 210 N.W. 70 (1926) ; Harrison 
v. Triplex Gold Mines, 33 F. 2d 667 (1st Cir. 1929). 

42 Cf. Hilton v. Guyot, 159 U.S. 113, 202 (1895). 

43 Dunston v. Higgins, 138 N.Y. 70, 74; 33 N.E. 729, 730 (1893). 

44 Hilton v. Guyot, note 42 above; Warren v. Warren, 73 Fla. 764, 75 So. 35 (1917); 
and see Morgenstern, 4 Int. Law Q. 326, 340-343 (1951), for English, German, Ameri 
can and Italian decisions. 

45 Some comfort may be derived from Judge Learned Hand’s suggestion that tli 
United States courts might accept jurisdiction over cases involving foreign acts of state 
if the Executive has indicated that the courts should so act. This would leave the 
parties with the possibility of seeking a statement of the State Department’s policy and 
so an avenue of escape from the present impasse. Cf. Ex parte Muir, 254 U.S. 522 
(1921), for a closely analogous procedure in sovereign immunity cases. 

46 Contra: American Banana Corporation v. United Fruit Co., 213 U.S. 347 (1908); 
Stark v. Howe Sound Co., 148 Mise. 686, 266 N.Y.S. 368 (Sup. Ct. 1933), aff’d, 241 App. 
Div. 637, 269 N.Y.S. 936 (3rd Dept. 1934), amended, 242 App. Div. 668, 271 N.Y.S. 1097 
(3rd Dept. 1934); MeCarthy v. Reichsbank, 259 App. Div. 1016, 20 N.Y.S. 2d 45, 
aff’d, mem., 284 N.Y. 739, 31 N.E. 2d 508 (1940). 


validity of a foreign statute is in question, the judge should place himself 
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in the position of his opposite number in the foreign state and should allow 
himself the same power of review as the foreign law grants. 

Thus, exception is here taken to the wide statement of the rule which is 
found in many of the cases. In none of the principal American decisions 
did any question of the invalidity of the act of state ever arise, and therefore 
remarks addressed to the subject were merely obiter; but, seized upon and 
reiterated by judges in countless subsequent cases, the principle is now, 
it must be admitted, taken by many to be a separate rule which goes further 
toward clothing in sanctity the foreign act of state than the normal conflicts 
rule would allow.* 

Some inquiry will now be made into the English law on the subject before 
conclusions are reached as to the actual extent of the rule in its present 
formulation. 

The leading English case is undoubtedly Luther v. Sagor,*® which is said 


by Oppenheim to stand for the proposition that the ‘‘courts of one state do 


not, as a rule, question the validity or legality of the official acts of another 
sovereign or the official or officially avowed acts of its agents, at any rate 
insofar as they purport to have taken effect within the sphere of the latter 
state’s own jurisdiction.’ *° 


Bankes, L.J., observed : 


The question before the Court is as to the title to goods lying in a 
foreign country which a subject of that country, being the owner of 
them by the law of that country has sold, under an f.o.b. contract, for 
export to this country. The Court is asked to ignore the law of the 
foreign country under which the vendor acquired his title, and to lend 
its assistance to prevent the purchaser dealing with the goods. I do 
not think that any authority can be produced to support this conten- 
tion.®° 


In other words, Bankes, L.J., approached the question from the point of 
view of private international law and concluded that, on the facts, the appli- 
cation of the lex rei sitae could not be avoided by considerations of the 
public policy of the forum. 

Warrington, L.J., said: 


The question then is whether the Court has any power to question the 
validity of the proceeding under which the property in the goods has 
prima facie been transferred to the defendants. . . . It is well settled 
that the validity of acts of an independent sovereign government in 
relation to property and persons within its jurisdiction cannot be 
questioned in the Courts of this country." 


This is clearly an echo of the Supreme Court decisions which have been 
noted above. 


*7 See Re, Foreign Confiseations 159-163. 48 [1921] 3 K.B. 532. 

*° 1 Oppenheim, International Law 267 (8th ed., Lauterpacht, 1955). But notice the 
additional qualification introduced for the first time by the learned editor in this edition 
—that the act must not be contrary to international law. 

80 [1921] 3 K.B. 545. 51 Ibid. at 548. 
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Serutton, L.J., took an equally extreme but slightly different position 


in saying: 


It appears a serious breach of international comity, if a state is recog- 
nized as a sovereign independent state, to postulate that its legislation 
is ‘‘eontrary to essential principles of justice and morality.’’ Such 
allegation might well with a susceptible foreign government become 
a casus belli; and should, in my view, be the action of the Sovereign 
through his ministers and not of the judges in reference to a state 
which their Sovereign has recognized.** 


He drew an analogy from the immunity of foreign governments and 
concluded : ‘‘ what the court cannot do directly it . . . cannot do indirectly. 
If it could not question the title to goods brought by that government to 
England, it cannot indirectly question it in the hands of a purchaser from 
that government. 

The case has been strongly criticized,®* and at the very least is open to 
the objections that it states the rule too widely, it relies on not altogether 
satisfactory American authority, and that it fails to clarify the influence of 
the public policy of the forum upon the recognition of foreign laws. 

In Princess Paley Olga v. Weisz,®> on very similar facts, the Court of 
Appeal pronounced the same doctrine as that enunciated in Luther y. 
Sagor, with the important distinction that all three Lord Justices in- 
quired into the validity of the Soviet decree confiscating the property in 
question. 

Certain conclusions may be drawn from these two cases as to the state 
of the doctrine in English law. First, in both cases the ordinary conflict- 
of-laws rule governing the transfer of movables inter vivos looked to 
Russian law as the controlling law. Insofar as the courts refused to 
inquire into the validity or alleged immorality of that law, the decisions 
can be said to stand for the proposition that on the facts no require- 
ment of English public policy stood in the way of recognizing the 
foreign law. Secondly, no question of international law arose in either 
ease, as the plaintiffs in both were Russian nationals. The two cases do 
not, therefore, prevent an argument being made that a violation of inter- 
national law need not be recognized or enforced by English courts. 
Thirdly, in the Paley case the court did inquire into the formal validity 
of the decree, and it is therefore some authority for the view that the 
courts of the forum may engage in such inquiry within the limits allowed 
by the foreign law. 

If pared to their essentials and trimmed of excess verbiage, the two 
cases stand for the proposition that no action in tort lies to recover prop- 
erty seized by a foreign government acting within its own jurisdiction, 


52 Ibid. at 558. 
53 A clearly fallacious argument which takes as its premise the conclusion stated. 


54 See especially Lipstein, 35 Grotius Society Transactions 157 (1949); Fachiri, 12 
Brit. Yr. Bk. Int. Law 95 (1931). 
55 [1929] 1 K.B. 718. 
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if such seizure be not contrary to English public policy. The American 
eases have certainly gone further in their effect and seem to have established 
a rule of judicial abstention from inquiry into the merits of foreign acts of 
state, with only slight hope of escape by way of the public policy principle, 
if the Bernstein decision is any guide. 

It is comparatively unimportant to determine if the principle is one of 
public international law or whether it should be characterized as a rule of 
private international law. The question does not seem to have any 
practical effect. But it is submitted that there is no principle of public 
international law which requires the adoption of the rule by municipal 
courts. There is no case of an action in an international tribunal brought 
as a result of a failure to apply the doctrine. If the courts of the United 
States were to abandon the principle tomorrow, it is more than unlikely 
that any such action would be brought by an offended state, and just as 
absurd to suppose that an international court would entertain such an 
action. There does not seem to be any evidence of a ‘‘full faith and credit’’ 
rule in international law. Few of the countries of the Continent have 
adopted the principle in its extreme form, but seem rather to give effect 
to foreign acts of state only within the limits of their own public policy, 
and, more occasionally, of international law.°® An international court 
would not go behind the statement of a municipal court that a particular 
foreign act or law was contrary to its public policy, and a decision which 
correctly applied international law would hardly be upset by an interna- 
tional court. The proper analysis seems to be that municipal courts give 
effect to foreign laws according to their own rules of conflict of laws; 
most of the cases discussed could have been decided on grounds other 
than the act of state rule—whether personal immunity of the sovereign or 
his agents, or the principle of superior orders, or the application of the 
lex rei sitae, or of the lex loci delicti commissi. It is submitted that the 
proper extent of the rule should be limited by the rules of the conflict of 
laws. Foreign laws should be recognized and enforced insofar as the private 
international law of the forum refers to the foreign law and insofar as the 
foreign law is formally valid according to its own law, not contrary to the 
public policy of the forum, and is in harmony with international law. 

Certainly it is well established in most jurisdictions that courts of one 
country will not enforce penal or revenue laws of another state. ‘‘To 
enforce them would mean, in effect, to assist in the performance of acts 
of sovereignty in foreign countries in derogation of their territorial 
supremacy.’’5’ The question, ‘‘When is a law to be considered a penal 
law?’’ is answered by Dicey by the statement that 


66 See discussion below, pp. 839, 846. 

57] Oppenheim, International Law 329-330 (8th ed., Lauterpacht, 1955). See Whar- 
ton, Conflict of Laws 54 (3rd ed., 1905); Cheshire, Private International Law 133 (5th 
ed.) ; Queen of Holland v. Drukker, [1928] Ch. 877, in which the Chancery Division, in dis- 
missing an action to ‘‘enforce a claim in England by a foreign State against the sub- 
jects of the foreign State in respect to revenue due from the foreign subject,’’ observed 
that ‘‘there is a well recognized rule which has been enforced for at least 200 years or 
thereabouts, under which these courts will not collect the taxes of foreign states for the 
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a ‘‘penal law’’ is strictly and properly a law which imposes punish- 
ment for an offence against the state; and a ‘‘penal action’’ is a pro- 
ceeding for the recovery in favor of the state of a penalty due under 
a penal law.** 

The question whether foreign exchange regulations constitute penal laws 
was considered in the recent ease of In re Helbert Wagg.®® In 1924 an 
English banking corporation loaned English pounds sterling to a German 
corporation, principal and interest payable in London. The loan agree- 
ment was to be construed according to German law. In July, 1933, a 
German moratorium law required the debtor to make payments to the 
Konversionskasse, a German institution. Such payments were to act as a 
full discharge of the debt. The English creditor now claimed that the 
debtor had not discharged his obligation. Upjohn, J., held that German 
law must be applied, as the situs of the debt and the governing law were 
German. As to the alleged confiscatory or penal nature of the foreign 
law, he said that generally a state must be able to legislate with respect to 
movables and contracts governed by its law and such legislation will gen- 
erally be recognized except when it is penal, confiscatory, or dictated 
against particular individuals or classes of individuals. He said that many 
cases ®° show that the court must recognize the right of a foreign state 
to protect its economy by measures of foreign exchange control and by alter- 
ing the value of its currency. Effect must be given to these measures when 
the law of the foreign state is the proper law of the contract or when the 
movables are situated within the territorial jurisdiction of the foreign 
state. But, he added, it must be a genuine foreign exchange law—one 
genuinely designed to protect the economy in times of stress, and not one 
really passed for a purpose not in accordance with the usage of nations. 
Citing Frankfurter v. Exner®™ as authority, he said that the court could 
inquire into the nature of the legislation to see what was actually done 
under it. Also he said that the court of the forum must be entitled to 


benefit of the sovereigns of those foreign states.’’ Cf. Huntington v. Attrill, [1893) 
A. C. 150; Huntington v. Attrill, 146 U.S. 657, 688 (1892); Estonian State Cargo Line 
v. S.S. Elise and Laane and Baltser, [1949] Can. S.C. Rep. 530; King of Hellenes *. 
Brostrom (1923), Annual Digest 1923-1924, Case No. 81; Bergen v. Olsen (1924), ibid, 
Case No. 147 (Danish court refused to enforce a Norwegian revenue law) ; Norwegiat 
State v. Bruhn (1924), ibid., Case No. 148 (Swedish courts refused to take jurisdiction 
to collect Norwegian taxes); Caisse Generale ete. v. S.A. des Ateliers de Godarville 
(1930), Annual Digest 1929-1930, Case No. 63 (Belgian court refused to enforce Ger 
man social insurance legislation involving the collection of taxes); Court Fees (Danzig) 
Case (1932), Annual Digest 1931-1932, Case No. 73 (‘In aceordance with the prit- 
ciples of international law, a foreign State may not employ the organs of another state 
for the execution of its foreign sovereign rights, for instance, to enforce payments 
of its public charges.’’) ; Folliot v. Ogden (1787), H. Bl. Rep. C.P. I, 124, 136. 

58 Dicey, Conflict of Laws 154 (8th ed., 1949). 

59 [1956] 1 Ch. 323; 50 A.J.I.L. 683 (1956). 

60 Citing Rex v. International Trustee Bondholders A. G., [1937] A.C. 500; Kahler +. 
Midland Bank, [1950] A.C. 24; Perry v. Equitable Life Assurance Co. (1929), 45 T.LR. 
468. 

61 [1947] 1 Ch. 629. 
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consider whether, in all the circumstances, the law is so far-reaching in its 
scope and effect as to offend the public policy of the forum. 

There is here, therefore, a clear statement of recent authority that the 
courts may go behind foreign legislation to examine it upon its merits 
and to determine if the object of the legislation is not in reality quite 
different from the official statement given.® 

Dicey states that ‘‘no court can be expected to afford aid to a foreign 
sovereign in enforcing matters of sovereignty’’;** and he goes on to sug- 
gest that sovereign acts such as those of the legislature, executive or 
judiciary are enforced only by virtue of the sovereign’s territorial 
authority. Insofar as the present inquiry is limited to the extent that 
courts will inquire into the validity of acts done within the jurisdiction 
of the foreign state, the well-established rule that no extraterritorial 
effect will be given to such political laws is not germane to the present 
issue. The question here is whether there are grounds on which the 
court may object to a foreign law or decree or act which is pleaded in 
evidence. 

The suggestion is made in the most recent edition of Oppenheim that 
there is no obligation to recognize the effects of foreign legislation within 
the foreign country concerned when such legislation is itself contrary to 
international Jaw.®* As this is an assertion not previously made by the 
learned editor, it is proposed to examine it in some detail in order to test 
its validity and usefulness as a corrective to the stern and unbending 
judicial deference to foreign acts of states that is traditionally asserted 
by many authors. 

It would seem to be self-evident that a higher standard of international 
morality will be promoted, and a greater respect for the sovereign acts 
of a foreign state will be engendered, if the courts of the forum have the 
right to reject a foreign lex causae which clearly conflicts with international 
law. The fear that such actions will be likely to cause hostility between na- 
tions, or injure the independence or dignity of sovereign states, or even give 
rise to warlike action was disposed of, in another context, by a learned 
writer in words that merit the greatest support. He rejects ‘‘these 
strained emanations of the notion of dignity . . . as a rational basis’’ for 
legal principles, and submits that ‘‘a state does not derogate from the 
dignity of another state by subjecting it to the normal operation of the 
law under proper municipal and international safeguards,’’ and that ‘‘the 
time has probably come for abandoning what is now no more than an in- 
cantation alien to the conception of the rule of law national and inter- 
national, and to the true position of the state in modern society.’’ ® 


82 See also Oppenheimer v. Rosenthal & Co., [1937] 1 All E.R. 23, for a case similar 
on its facts to Holzer v. Deutsche Reichsbahn Gesellschaft, note 40 above. The court 
used a dubious interpretation of procedural law to avoid having to say that German law 
governed the contract. See generally, Rawson, ‘‘ Racial Legislation,’’ 10 M.L.R. 345 
(1947), 

*8 Dicey, op. cit. note 58 above, at 155. 

**1 Oppenheim, International Law 267-268 (8th ed., Lauterpacht, 1955). 

* Lauterpacht, 28 Brit. Yr. Bk. Int. Law 229-231 (1951). 
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The question at issue is whether there is any sensible reason why mu- 
nicipal courts should not engage in such inquiry and whether there is any 
authority for the view that they should.* 

It has been suggested *’ that the weight of authority is against the prin- 
ciple here advanced and that the dictates of policy suggest this might be 
the course of unwisdom. It is submitted with respect that a different 
view would be both desirable and possible. According to ordinary rules 
of conflict of laws, the lex situs governs the transfer of movables, and 
title to property transferred in accordance with the local law will normally 
be recognized in foreign courts; but if the legislation of the foreign state 
is confiscatory and involves a violation of the rules of international law 
relating to the protection of the property of aliens, it is submitted that the 
court of the forum has not only the right but the duty to reject the ap- 
plication of the foreign law. 

In Wolff v. Oxholm,®* Lord Ellenborough, C.J., held that the confiscation 
of enemy debts in wartime was ‘‘not conformable to the usage of nations’’ 
and declined, therefore, to have regard to a Danish law passed for this 
purpose and to a judgment of a Danish court based thereon.®*® The view 
that a foreign law contrary to international law may be disregarded was 
followed in In re Fried Krupp in respect of a German ordinance pro- 
hibiting claims for interest on debts from German to British subjects. 

Nor is there any reason to confine the principle to wartime legislation. 
In Republic of Peru v. Dreyfus Brothers and Co.,” the plaintiff govern- 
ment claimed certain cargoes in the hands of the defendants, in pursuance 
of a contract between them and the former de facto government, on the 
ground that by the law of Peru (an Act of Congress passed by the sue- 
cessor government) the contract in question was void. Kay, J., observed 
in his judgment that 


it is difficult to see how [the case] can be determined by the law of 
Peru. It is a question of international law of the highest importance 
whether or not the citizens of a foreign state may safely have dealings 
as existed in this case with a government which such state has recog- 
nized. 


He continued by finding that at international law the plaintiff govern- 
ment was bound by the acts of the preceding government, and in dismissing 
the action he entirely ignored the existing Peruvian law. 

It is submitted that this is a perfectly proper decision. The relation 
of international law to municipal law has caused the greatest dispute, 


66 See 1 Oppenheim, International Law 267-270 (8th ed., Lauterpacht, 1955) ; Fachiri, 
12 Brit. Yr. Bk. Int. Law 95-106 (1931); Wortley, 33 Grotius Society Transactions 30 
(1947); Morgenstern, 4 Int. Law Q. 326-344 (1951); Mann, 59 Law Quarterly Rev. 
42-57, 155-171 (1943), and ibid. 70, 181-202 (1954). 

67 Lipstein, Cambridge Law Journal 138-141 (1956). 

68 (1817) 6 Maule & Selwyn 92. 

69 It is, of course, very doubtful if any court would today regard this a breach of in- 
ternational law, but the principle of the decision, it is suggested, is sound. 

70 [1917] 2 Ch. 188. 

71 (1883) 38 Ch. D. 348. 
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but it is certain that in nearly every jurisdiction it is recognized that, 
even in countries where courts are bound to apply municipal law, even 
if contrary to international law, a rule of construction is applied which 
obliges them to interpret laws wherever possible so as not to conflict with 
international law.”* Further, in some countries international law is de- 
clared by the constitution to be directly adopted as part of the law of the 
land, and the courts of such countries should be under a clear duty to reject 
foreign laws contrary to international law.** Some even provide expressly 
for the judicial review of legislation in the light of international law.”* 
Where the judge is directed by the rules of his own conflict of laws to 
a foreign law which he deems to be contrary to international law, he should 
be able to disregard such foreign law. This principle seems to have been 
applied by a British court in Aden in the case of the Rose Mary,*® where 
the Anglo-Iranian Oil Company claimed title to oil which, after nationali- 
zation, the defendants had purchased from the Iranian Government. The 
plaintiffs contended that the Iranian Government’s title to the oil should 
not be recognized because, first, its acquisition was contrary to public 
policy, and, secondly, it was contrary to international law. Campbell, J., 
of the Supreme Court of Aden, found that there existed a clear rule of 
international law which made the Iranian confiscation illegal. He did not 
state whether he accepted the first or the second or both of the plaintiff’s 
contentions to take account of that illegality, but concluded simply that 


following international law as incorporated in the domestic law of 
Aden, this court must refuse validity to the Oil Nationalization Law 
insofar as it relates to nationalized property of the plaintiff which 
may come within its jurisdiction. I find the oil in dispute to be still 
the property of the plaintiffs.”¢ 


72 See, e.g., R. v. Keyn, 2 Ex. D. 63, 85 (England) ; The Charming Betsy, 2 Cranch 64, 
118 (U. 8.); Geoffrey & Delore v. Ins. Co. of Bulgaria, Sirey, 1920, II, 17 (France) ; 
BG.E. 56, I, 237 (Switzerland); RGStr. 62, 369 (Germany); 32 Clunet 416, 420 
(Belgium); Ex p. Koutalianos, Annual Digest 1943-1945, Case No. 62 (Australia) ; 
Croft v. Dunphy, [1933] 1 D.L.R. 225 (Canada); Mohammed Mohy-ud-din v. The King 
Emperor (1946), 8 F.C.R. 94 (India). 

3 See Arts. 26 and 28 of the French Constitution of Oct. 27, 1946, and Art. 25 of 
the Grundgesetz of the West German Federal Republic enacted in 1949; Art. 98 of the 
Japanese Constitution of 1946; Art. 10 of the Italian Constitution of 1947. 

Art. 100, par. 2, of the Grundgesetz of the West German Federal Republic entrusts 
this function to the Bundes-Verfassungsgericht. 

The Anglo-Iranian Oil Co. Ltd. v. Jaffrate et al., [1953] 1 W.L.R. 246, 1953 Int. 
Law Rep. 316. 

"® Accord: Recent German decisions on the effect of the Czechoslovak decrees of 1945 
confiseating the property of Sudeten Germans without compensation. The persons af- 
fected were by Czech law foreigners, and hence the situation was governed by interna- 
honal law. The German courts held that according to the lex rei sitae at the time of 
the decrees, the property in question was transferred to the Czech Government, but that 
German courts must refuse recognition to the transfer which was ‘‘ repugnant to ethical 
standards and public policy’’ and also to ‘‘international legal practice, which denies 
legal effects to all measures of foreign states constituting political ad hoc laws against 
certain groups of persons.’? 1 Neue Juristische Wochenschrift 628 (1947-1948); 15 
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The case has been criticized * as being contrary to precedent and because 
it creates practical difficulties.** It is said, for instance, that the courts are 
not adequately equipped to deal with the burden of discovering what js 
the international law on the subject, for instance, of confiscation and ex. 
propriation. While there may be some justice in the view, especially as 
international law is treated as a question of law and not one of fact to be 
proved by experts, there are considerations of greater validity on the 
other side. 

First, international law is, at least in the Anglo-American systems, part 
of the law of the land,’® and it is therefore difficult to assert that courts 
should be able to plead ignorance of the law in order to evade the responsi. 
bilities that may fall upon them. Secondly, municipal courts frequently 
have occasion to inquire into the principles of international law in such 
matters as recognition, sovereign immunity, interpretation of treaties, the 
limits of the territorial sea, and problems of jurisdiction. The fact that 
a municipal court is bound to apply its own law, even if it be in direc 
conflict with international law, appears to be no reason why it shoul 


approach foreign law in the same way. Even if the foreign constitutional 
law does not allow international law to prevail, it would be a circular I 
argument to point to that refusal as justifying a recognition of the refusi t 
by the court of the forum. As one learned writer says, n 
the true construction of the conflict rule by which the judge is referrel & ,, 
to the foreign law is that it prescribes the application of such forein I 
law as is internationally lawful.* 
Nothing in either international law or municipal law requires a judg & ¢ 
to condone or implement a foreign international wrong by extending it & sy 
operation to the forum. 
Zeitschrift fiir Auslindisches und Internationales Privatrecht 141 (1947); Annu e 
Digest 1948, Case No. 12; 1953 Int. Law Rep. 31-34. F 
Contra: Anglo-Iranian Oil Co. v. Idemitsu Kosan Kabushiki Kaisha, High C(t. ¢ o 
Tokyo (1953), 1953 Int. Law Rep. 305; Anglo-Iranian Oil Co. v. Societa Uni 
Petrolifera Orientale di Roma, Il Gazzettino 67, No. 61, p. 4; Annual Digest, 1919-1% + 
Case No. 75. 
77 Lipstein, Cambridge Law Journal 138-141 (1956) ; contra: Sir Hersch Lauterpat = 
Cambridge Law Journal 20 (1954); E. Lauterpacht, 5 Int. and Comp. Law Q. bef 


(1956); D. P. O’Connell, 4 ibid. 267 (1955). 

78 The real objection to the ease seems to be rather that Campbell, J., erred in limiti_ 
the effects of the act of state doctrine to acts affecting nationals of the foreign st 
as to which there is sufficient authority to the contrary: Ricaud v. American Metal Ct 
pany, 246 U.S. 304 (1918); Underhill v. Hernandez, 168 U.S. 250 (1897) ; O'Neil 
Central Leather Co., 87 N.J.L. 552; In Re Claim Helbert Wagg, [1956] 1 Ch. 323, 3# 

The point is rather that acts of state which violate international law must be refut 
recognition and enforcement. Thus, if the United Nations Declaration on Hum 
Rights were a binding treaty, treatment of nationals of the foreign state in violation 
the Declaration would not be enforced by the court of the forum and a fortiori n® 


case of aliens. 
791 Oppenheim, International Law 37-47 (8th ed., Lauterpacht, 1955). . 
80 Mann, ‘‘International Delinquencies before Municipal Courts,’’ 70 Law Quarté 


Rev. 181, 195 (1954). 
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The fact that judges have found themselves in the unenviable position 
in which they have to apply their municipal law knowing it. to be 
contrary to international law is a matter of regret, not a source of 
authority for similar indifference to the requirements of international 
law, when the constitutional law of the forum does not operate as a 
shackle.** 


As to the view that the case is irreconcilable with authority, several 
eases have been noted above which indicate a preparedness of English 
courts to question the validity of a foreign act of state in the light of 
international law. There is very little jurisprudence to support the 
argument, partly for the reason that the view advanced by this writer 
is one of comparatively recent development, and partly because a decision 
by a court to such effect requires that one of the parties plead the irregu- 
larity, and normally such a plea is either difficult to sustain—clear 
breaches of international law being infrequent—or irrelevant to the issue; 
in other words, the question does not often arise.*? 

Such cases as Luther v. Sagor,®* Princess Paley Olga v. Weisz ** in 
England, and Underhill v. Hernandez,*® Oetjen v. Central Leather Co.,** 
Ricaud v. American Metal Co.,®* are irrelevant to the issue, as in none of 
them was any question of international law involved.** Thus in the last- 
named case the court, without any qualification whatsoever, enunciated the 
rule that the courts of one independent government will not sit in judgment 
on the validity of acts of another done within its jurisdiction. Yet Mr. 
Justice Clarke would presumably have agreed that he could refuse to 
enforce or even recognize a foreign penal or revenue law, or a foreign 
confiseatory law on grounds of public policy, and it is equally reasonable to 
suggest that a foreign legislative or executive act contrary to international 


81 Tbid. at 196. See Morgenstern, 4 Int. Law Q. 326, 330 (1951), for the suggestion 
that the courts of the forum should be able to inquire into the validity of acts of foreign 
states in the light of international law only if the courts of the foreign states are em- 
powered to do likewise. To same effect, Lipstein, 35 Grotius Society Transactions 157, 
180 (1949). It is suggested here that this power ought to exist whether or not the 
courts of the foreign state have the capacity to pass upon legislative or executive acts. 
If an international tribunal would apply ‘‘the essential principle contained in the actual 
Motion of an illegal act—a principle which seems to be established by international 
Practice, and, in particular, by the decisions of arbitral tribunals—that reparation must, 
#s far as possible, wipe out all the consequences of the illegal act and re-establish the 
Bituation which would, in all probability, have existed if that act had not been com- 
mitted’? (P.C.I.J., in Case of the Chorzow Factory, Ser. A, No. 17, p. 47), then a 
municipal court should similarly ‘‘wipe out’’ the international delinquency by disre- 
Barding it. 

*? Naturally, a municipal court would only declare a foreign law contrary to inter- 
Pational law if both the facts and the law were clearly established. 

83 [1921] 3 K.B. 532. 84 [1929] 1 K.B. 718. 

* 168 U.S. 250 (1897). 86 246 U.S. 297 (1918). 

U.S. 304 (1918). 

““ Admittedly it was pleaded in Oetjen v. Central Leather Co. that the seizure was 
butrary to the Hague Regulations. But the court observed, obiter, that (1) the 

‘gue Regulations did not apply to civil wars; and (2) that, even if they did apply to 

vil wars, they did not forbid such seizures as had taken place. Therefore there was 
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law comes within the unstated exception to his rule. Even the normally 


cautious (or timid, depending on one’s approach) American courts would 
surely not hesitate to inquire into the validity of a foreign executive act 
which, say, purported to make Methodists of all American nationals who 
were domiciled within the foreign state, or a legislative act which con- 
fiseated the property of all those who believed in God, or that imposed its 
nationality on all American citizens within the foreign state.*® If an 
American national claimed that the property now possessed by the de- 
fendant had been taken from him by a foreign decree which declared 
unlawful the ownership of property by one-legged men and had then 
been sold to the defendant by the foreign government, it is difficult to 
imagine an American judge hesitating to apply either his view of public 
policy or of international law in order to declare such a seizure illegal. It 
will be contended below that the more satisfactory reason for the judge’s dis- 
approval would be the imvalidity according to international law, for 
public policy is a changing and relative concept, uncertain in its applica- 
tion, whereas international law provides a relatively more objective stand- 
ard against which foreign acts may be measured. Thus the difficulty that 
the property would be subject to different rules of ownership as it passed 
from one country to another would be more easily navigated by one clear 
and universal interpretation according to a standard outside the various 
municipal systems than by the differing interpretations of public policy. 

It may be recalled that there is considerable authority for the proposition 
that municipal courts, when reviewing the acts of a belligerent occupant 
in a third country, should refuse effect or recognition to such acts as are 
contrary to international law.®® There is here a close analogy helpful 
to the present argument, and it seems that there is no policy or doctrinal 
reason why such an attitude should not also be adopted in peacetime with 
regard to acts of any foreign state. 

It should not be a breach of international law to apply international law. 
Therefore the argument that international law requires that foreign acts 
of state be treated as sacrosanct is clearly not applicable to the case of an 
international delinquency. In fact, it is more than doubtful whether there 
is any such rule of international law. The sacrosanctity of foreign acts 
of state is, according to Dr. F. A. Mann, applied only by virtue of mu- 
nicipal law and even then only in the United States, Great Britain and 


Holland. 


89 See the decision of the Tribunal of the Seine, July 13, 1915, 16 Rev. du Droit Int. 
Privé 67 (1915), when it was held that a Brazilian law which imposed Brazilian ae 
tionality on all foreigners resident in Brazil who did not within six months claim their 
own nationality, contained ‘‘dispositions exorbitants du droit international,’’ and had 
to be disregarded. For refusal of a Hungarian court to recognize, on analogous 
grounds, a Russian marriage entered into by a Hungarian, see Annual Digest 1927-1928, 
Case No. 19. 

90 See, for instance, Aboitiz & Co. v. Price, 99 F. Supp. 602 (C. D. Utah, 1951), 
and cases cited by Morgenstern, ‘‘ Validity of the Acts of the Belligerent Oceupant,’’ *° 
Brit. Yr. Bk. Int. Law 291, 317-320 (1951). 

91 Mann, 70 Law Quarterly Rev. 180, 198 (1954). 
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It is submitted that in the Anglo-American system the approach sug- 
gested in this argument would be possible and desirable. There is no 
authority directly in point against the proposition, and therefore the courts 
are free to adopt a new attitude (within the limits of proper judicial cau- 
tion). Though no court would issue an injunction to stop a foreign army 
marching, in breach of its international obligations, across the frontier of 
a neighboring state, a municipal court can and should refuse recognition 
and, a fortiori, enforcement to such foreign legislative and executive 
acts contrary to international law as arise in the course of litigation. 
If the agent of the foreign government or the government itself is involved 
as a defendant, the question, of course, will not arise, as sovereign immunity 
will apply. But if the matter arises in a collateral suit between private 
parties, the court must be free to do justice in clear cases. There would be 
the presumption that no intention to violate international law should be 
imputed to the foreign legislative or executive act unless cogent evidence is 
adduced to the contrary. But with this safeguard, it is contended that 
municipal courts can in this way make a worthy contribution to the cause of 
the rule of law in international relations, a réle which they may more 
properly assume under the guise of incantations to the goddess of inter- 
national comity than by way of the accustomed genuflections to the act of 
state doctrine. 

There is the further question whether the act of state doctrine is limited 
in its effect to the content of the foreign acts or whether it reaches also the 
formal validity of those acts. It is contended that the rule illustrated by 
Luther v. Sagor *? and Underhill v. Hernandez * does not prevent a court 
from inquiring into the competence of the organ from which the act 
emanates or the constitutionality of foreign law. The basis of this power 
is that municipal courts, in granting recognition to foreign law, must 
ascertain whether the foreign law is, indeed, valid. If the law of the 
foreign state to which the court is referred by its own rules of private 
international law does not allow any review by the courts of the validity 
or constitutionality of decrees or iegislative enactments or administrative 
acts, then such decrees or acts are valid and must be so treated by the 
judge of the forum. If, however, the foreign judge has the power of 
review, the same right within the same limits would be allowed the judge 
of the forum. The fact that the lex fori does or does not allow such 
judicial review is irrelevant, as it is by virtue of the conflicts rule that 
foreign law is applied and, if applied, it should be treated as it would be by 
the judge’s opposite number in the foreign country. The English rule 
Preventing judicial review of legislation has its basis in the constitutional 


law of the country and is not of a procedural character so as to impose itself 
where foreign law is applicable. 


** [1921] 1 K.B. 456; rev’d, [1921] 3 K.B. 532. 
168 U.S, 250 (1897). 
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The question has not frequently arisen and little has been written upon 
the subject.** The English courts did not, in the Russian cases of the past 
two decades, hesitate to discuss the question as to whether the body re. 
sponsible for a particular official act possessed administrative or legislative 
powers.”° In /’rincess Paley Olga vy. Weisz *® there was doubt as to the 
validity of a Soviet decree enacted by the Council of the People’s Com. 
missaries without the confirmation of the Exeeutive Couneil. The cour 
gave recognition to the decree after it had established ‘‘that no Russian 
court would require evidence that such decree had been confirmed by the 
Executive Council.’’ 

Foreign law is treated as a fact, but, nonetheless, a court, when faced 
with conflicting evidence as to a point of foreign law, must reach a de. 
cision which, in substance, determines what the foreign law on the subject 
actually is. Thus, if evidence is given and contradicted on the ground 
that the relevant rule of foreign law violates the constitution, an English 
court must give a decision. Although based on rather special facts, the 
case of In Re Amand * provides a helpful example. The constitutionality 
of the Dutch AI Decree imposing compulsory military service upon a 
Dutch national, who had resided in England for thirteen years, was chal- 
lenged on the ground that in six respects it contravened articles of the 
Constitution of the state of The Netherlands. The Divisional Court re- 
jected the argument that these questions could not lawfully be investigated, 
examined the decree in relation to each of the relevant articles of the 
Constitution and ultimately upheld its constitutionality. 

The Court of Appeals has held that it could treat a foreign statute as 
unconstitutional and void if its formal invalidity was proved, and at least 
one decision of the United States Supreme Court indicated willingness to 
do the same. In that case the Court was prepared to assume that, in 
adjudicating title to land, now in the United States, which had been subject 
to expropriation proceedings while under Mexican sovereignty, it could 
examine the validity of the expropriation by reference to the Mexicat 
Constitution, and found it to have complied with Mexican law.’” 

The reason why the right of municipal courts to scrutinize the validity 
or constitutionality of foreign acts of state exists only within the limits 


94 Niboyet, Rev. de Droit Int. et de la Législation Comparée (1928) 753, 769, 770; 
Fedozzi, 27 Hague Academy Recueil des Cours 145, 221 (1929, II) ; Makarov, 74 ibid. 376 
(1949) ; Wolff, Private International Law 175 (1945); MeNair, Legal Effects of War 
374-377 (3rd ed., 1948). 

95 See Russian Commercial & Industrial Bank v. Comptoir d’Escompte de Mulhouse 
& Others, [1925] A.C. 112. 

96 [1929] 1 K.B. 718. 97 At p. 723, per Serutton, L. J. 

98[1941] 2 K.B. 239; [1942] 1 K.B. 445. Cf. King of the Hellenes v. Brostrom 
(1923), 16 Ll. Rep. 190. 

99 A/S Tallinna Laevauhisus v. Tallinn Shipping Co. (1947), 80 Ll. Rep. 99 at 114, 
per Tucker, L. J. ; 

100 Shapleigh v. Mier, 299 U.S. 468 (1937), on appeal from 83 F. 2d 673 (5th Gir. 
1936). But see Eastern States Petroleum Co. v. Asiatic Corporation, 28 F. Supp. 2" 
(S.D.N.Y. 1939). For similar cases in continental jurisprudence see Morgenstern, 4 
Int. Law Q. 326, 331-332 (1951); Mann, 59 Law Quarterly Rev. 155, 160-162 (1943). 
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allowed by the foreign law, whereas, in the case of an alleged breach of 
international law, examination should take place whether or not the 
foreign law gives this right to its courts, is that in the former case the 
conflicts rule is looking to the foreign law as the lex causae and should 
apply it as the foreign judge would; there is no valid excuse, beyond that 
of public policy, for denying effect to a law that would be implemented by 
the foreign court. In the latter case the assumption must be made that 
international law has a dignity and effect over and above that of the foreign 
law to which the judge is referred. If it be contrary to this higher law, the 
municipal judge should refuse recognition and enforcement to the foreign 
act of state on the ground that it is even more important to uphold the 
principle of the international order than to give effect to the acts of foreign 
states. If the question is merely what the law is in the foreign state, then 
questions of formal validity or constitutionality should be examined only 
so far as the foreign judge could examine them.? 

If it were the case that the courts of one country may not ‘‘sit in 
judgment’’ on the validity of a foreign act of state, there would pre- 
sumably be no room for the application of the public policy of the forum. 
But all writers are unanimous that such exception is always available to 
the courts of any jurisdiction, and dispute arises only as to the limits and 
extent of the exception.**? The rational basis for the principle is that in 
certain domains of the law no interference from foreign law can be 
tolerated. To allow recognition of foreign laws as equal or superior in 
such fields as penal law, constitutional law, or procedural law would be 
repugnant to ideas and notions the maintenance of which admits of no pos- 
sible compromise. In the words of Lord Parker, 


Every legal decision of our courts consists of the application of our 
own law to the facts of the case as ascertained by appropriate evi- 
dence. One of the facts may be the state of some foreign law, but 
it is not the foreign law but one’s own law to which effect is given, 
whether it be by way of judgment for damages, injunction, order 
declaring rights and liabilities, or otherwise. As has been often said, 
private international law is really a branch of municipal law, and 
obviously there can be no branch of municipal law in which the gen- 
eral policy of such law can be properly ignored.?® 


It would be absurd if deference to foreign law went so far as to enforce 
rights which are fundamentally opposed to the moral, social, or economic 
principles upon which society is founded. As was said in one ease, 


101See Nussbaum, ‘‘The Problem of Proving Foreign Law,’’ 50 Yale Law J. 1018 
(1940), in which the learned writer cites an Austrian case to illustrate the difficulty in- 
volved in trying to determine complex constitutional issues of foreign law. See also 
21 Brit. Yr. Bk. Int. Law 189 (1944), for comment on two relevant English cases. 

102 See Cheshire, Private International Law 150-158 (5th ed., 1957); Wharton, Con- 
flict of Laws, sec. 4(a) (3rd ed.); Westlake, Private International Law 51 (7th ed.) ; 
Max Habicht, ‘The Application of Soviet Laws and the Exception of Public Order,’’ 21 
AJI.L, 238 (1927); Kahn-Freund, 39 Grotius Society Transactions 39-83 (1953); 
Nussbaum, ‘‘ Public Policy and the Political Crisis in the Conflict of Laws,’’ 49 Yale 
a J. 1027-1036 (1940); Lorenzen, Territoriality, Public Policy and the Conflict of 
aws, 


108 Dynamit Action Gesellschaft v. Rio Tinto Co. Ltd., [1918] A.C. 292, 302. 
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We are not so provincial as to say that every solution of a problem 
is wrong because we deal with it otherwise at home. . . . The courts 
are not free to refuse to enforce a foreign right at the pleasure of 
the judges, to suit the individual notion of expediency or fairness. 
They do not close their doors unless help would violate some funda. 
mental principle of justice, some prevalent conception of good morals, 
some deep-rooted tradition of the common weal.?* 


Traditionally English and American courts have been wary of mounting 
the “‘unruly horse’’ of public policy. There is the ever-present danger of 
judges allowing personal prejudice to warp their view of the requirements 
of the public order. Views as to the undesirability of particular practices 
may change from time to time, and what is against public policy in one 
country is not necessarily against public policy in another. The concept 
suffers from the defect of its relativity both in time and in space. Thus, 
it was possible for Dicey to suggest in 1922 that the status of adoption, 
being unknown in English law, would not be recognized in England, but 
since the Adoption of Children Act, 1926, such a view is clearly un- 
tenable.*® 

Generally, it is desirable that the rules of private international law be 
strictly observed, but in exceptional cases there is room for a more flexible 
approach which looks beyond the requirements of comity and the needs of 
certainty in the law to the greater end of justice and conformity with 
fundamental and basic concepts. 

There are but few decisions in point in Anglo-American jurisprudence. 
Both Wolff v. Oxholm** and In Re Fried Krupp '* have been interpreted 
as decisions based on the public policy of the forum, though an equally 
possible view is that they were decided on the grounds of incompatibility 
with the law of nations. The famous dictum of Scrutton, L.J., that 


it appears a serious breach of international comity if a state is recog- 
nized as a sovereign independent state, to postulate that its legislation 
is contrary to essential principles of justice and morality,’ 


goes altogether too far, for it effectively closes the possibility of any foreign 
law or act of state from being refused recognition and enforcement, how- 
ever immoral it may be. The decision in that case is better placed on the 
ground mentioned by the same learned judge,’ that confiscation without 
compensation was not, on the facts, contrary to English public policy. 
The more extreme view is out of harmony with the view of the French and 
other Continental courts. The classical French decision is that of Russian 
State v. Ropit,“° in which the Court of Cassation said: 


Although the principle must be admitted that the courts of a state 
faced with a juridical situation governed by foreign law should apply 
foreign law, this rule is obligatory insofar as the application of foreign 


104 Loucks v. Standard Oil Co. of New York, 224 N.Y. 98 (1918). 


105 Dicey, Conflict of Laws 512 (6th ed., 1949). 
106 Cited note 68 above. 107 Cited note 70 above. 


108 Luther v. Sagor, [1921] 3 K.B. 532, 558. 


109 [bid. at 559. 
110 55 Clunet 674 (1928), Annual Digest 1927-1928, Case No. 43. 
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law and the respect for the rights acquired thereby are not incom- 
patible with those -principles and provisions of their own law which 
are regarded as essential from the point of view of public policy. 


French courts repeatedly refused to recognize title to property which 
was based on a grant by Spanish authorities and had come into the posses- 
sion of the latter as a result of measures of expropriation, on the ground 
that 

French courts may not recognize any divestment of a right of owner- 
ship except with the consent of the owner, without just and previous 
indemnity.*™ 

The case of Holzer v. Deutsche-Reichsbahn Gesellschaft ** is a good il- 
lustration of the attitude of the United States courts. The plaintiff had 
been discharged from his employment in Germany under a German anti- 
Semitie statute eliminating Jews from the cultural, political, and economic 
life of the country. The court refused recovery because the contract and 
all its incidents were governed by German law.'?* There were certainly 
strong reasons for considering the entire body of German non-Aryan 
legislation as repugnant to the public policy of the forum. But the criterion 
of whether or not to nullify a foreign law in a particular case was said to 
be the closeness of the relation between the case and the forum. 

How close this relation needs to be is difficult to define precisely. The 
more objectionable the foreign law or act of state, the fewer are the neces- 
sary points of contact. In Citizens National Board v. Waugh ** it was 
said that the courts may not refuse, on grounds of public policy, to enforce 
a contract which is valid under the laws of the foreign state where it was 
made, ‘‘if the interests of the forum have but slight connection with the 
substance of the contract obligation.’’ Probably the Holzer decision 
would have gone the other way if the objectionable statute had been 
pleaded by a plaintiff in order to get a recovery in the courts of the United 


111 Société Potasas Iberias v. Nathan Bloch, Annual Digest 1938-1940, Case No. 54; 
see also ibid., Case No. 10; ibid. 1935-1937, Case No. 68. Cf. on identical issue The 
Navemar, ibid. 1938-1940, Case No. 68, at p. 182. See also Bouniatos v. Société Optorg, 
Clunet (1924), p. 133, which lays down that goods seized by a foreign government and 
transferred to a bona fide purchaser for value, who then transports them to France, may 
be recovered by the dispossessed owner, whether or not he is a French national. The 
test in French law seems to be the justice of the expropriation. Cf. Annual Digest 1949, 
Case No. 10; ibid., Case No. 14; and the many decisions cited by Lipstein, 35 Grotius 
Society Transactions 157, 173-178; O’Connell, 4 Int. and Comp. Law Q. 287-290 (1955), 
for relevant French, Belgian and Dutch cases. 

112277 N.Y. 474, 14 N.E. 2d 798 (1938), Annual Digest 1938-1940, Case No. 71. 

113 The lower court had said indignantly: ‘‘ And we are called upon to sanction the act. 
I say that our public policy does not compel us to give the act reinforcement. To give 
recognition to such conduct—though it pass for law in Germany—would lacerate our 
conscience, traduce our Declaration of Independence, rend asunder our Constitutions, 
Federal and State, antagonize our traditions, mock our history, and outrage our whole 
philosophy of life.’’ 290 N.Y.S. 181 (Sup. Ct. Special Term, per Judge Collins), An- 
nual Digest 1938-1940, Case No. 71, with comment by the editor. 

11478 F. 2d 325, 327 (1935). Accord: Dougherty v. Equitable Life Assurance Co., 
266 N.Y. 71, 90, 193 N.E. 897, 903 (1934); see 29 Yale Law Journal 745, 757, 758 
(1920) ; Comment, 32 ibid. 471, 473 (1923). 
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States. The public policy doctrine may be applied affirmatively to allow 
recovery which would otherwise be unavailable, if the foreign law were 
strictly followed,’*® or negatively to deny a cause of action, created in 
another state, the enforcement of which is contrary to the strong public 
policy of the forum.™* Mere recognition will be given to foreign laws 
more readily than enforcement, as was indicated by the court in Kleve et 
al. v. Basler Lebens Versicherungs Gesellschaft,* when it said of a Ger- 
man law forbidding the insurance company to pay on policies to Jews who 
had taken up permanent residence abroad: ‘‘the court is obliged to hold 
that the governing law is no less controlling because it is bad law.’’ The 
court insisted that this was not a case of enforcing foreign law, as it would 
have been if the objectionable law were applied to assets of the plaintiff in 
the United States, but only a recognition of the force of German law in 
Germany. ‘‘ We cannot undo and set at naught what has been done by the 
German Government with the assets of the plaintiff in Germany.’’ But in 
Plesch et al. v. Banque Nationale de la Republique d’Haiti,> the court 
said that one cannot successfully assert a defense for wrongfully dealing 
with property of the plaintiff based on invalid and ineffective government 
orders. The confiscation decree upon which defendants relied was held to 
be clearly contrary to the public policy of the forum. Similarly, in another 
case, the Supreme Court of New York stated that it would not enforce 
confiscatory legislation contrary to its public policy.’® 

The traditional caution of the Anglo-American courts in the application 
of the public policy principle is to be commended and approved, as it may 
too easily become a means whereby personal prejudices of particular Judges 
are brought to bear on foreign laws in a narrow-minded and provincial 
manner. But that restraint should go so far as to allow recognition to laws 
which shock the conscience of all civilized peoples is preposterous. In the 
Bernstein type of case there is certainly room for a more spirited and posi- 
tive approach than the court felt itself able to take. 

The doctrine of immunity for acts of state was based on an analogy from 
the immunity given to the foreign sovereign and his agents and property. 


115 James & Co. v. Second Russian Insurance Co., 239 N.Y. 248, 146 N.E. 369 (1925); 
Petrogradsky M. K. Bank v. National City Bank, 253 N.Y. 23, 170 N.E. 479 (1930); 
The Vladikavkasky Ry. Co. v. The New York Trust Co., 263 N.Y. 369, 189 N.E. 456 
(1934); Sulyok v. Penzintezetz Kozpont Budapest, 111 N.Y.S. 2d 75, 279 App. Div. 
528 (1st Dept. 1952). 

116 This being the formulation of the public policy rule in the Restatement, Conflict of 
Laws, Sec. 612 (1934). 

117 182 Mise. 776, 45 N.Y.S. 2d 882 (Sup. Ct. N.Y. 1943), Annual Digest 1943-1945, 
Case No. 2. 

11877 N.Y.S. 2d 43, 273 App. Div. 224, aff’d, 298 N.Y. 573, 81 N.E. 2d 106 (1948). 

119 Bollack v. Société Générale etc., 33 N.Y.S. 2d 986, 263 App. Div. 601. See also 
Oseanyan v. Winchester Arms Co., 103 U.S. 261 (1880), in which the court refused to 
consider a Turkish law according to which the plaintiff, a representative of the Turkish 
Government, was allegedly permitted to agree with the defendant company on a com 
mission for the sale of arms to the Government. That course of action was deemed ‘‘80 
repugnant to all our notions of right and morality that it can have no countenance in 
the courts of the United States’’; and Weiss v. Lustig, 58 N.Y.S. 24 547, 185 Mise. 910. 
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Never clearly analyzed in the early cases, the distinction between the two 
situations was gradually blurred until the same reasons were advanced to 
justify the two principles. But the doctrine of sovereign immunity has 
been limited and criticized by the Supreme Court of the United States. 
In Republic of Mexico v. Hoffmann'** the court held that the granting 
of immunity to foreign states was not an absolute rule of law, and further, 
that it was reversible error for courts to grant such immunity in areas 
where the Executive had indicated a contrary policy. The opinion pointed 
out that extending such immunity was a matter of public policy, and that 
the Executive’s established policies overrode judicial views on the sub- 
ject ; that 

it is therefore not for the courts to deny an immunity which our gov- 

ernment has seen fit to allow or to allow an immunity on new grounds 

which the government has not seen fit to recognize.?*" 


The relation between Executive and Judiciary, which this case illustrates, 
may be open to question,’** but, at the very least, the courts should be able 
to apply to the Executive for a statement of policy in doubtful situations. 
Sometimes, of course, the Executive Branch will be more embarrassed by 


such inquiry, which requires a positive statement on an issue upon which 
it may have reason to prefer to remain uncommitted, than if the courts 
were to decide the question on their own initiative. It is clear that the 
courts cannot make foreign policy, and a judgment does not bind the nation 
to any position in foreign affairs..** The extreme view of judicial absten- 
tion from political affairs is therefore difficult to support.’** The question 
whether to recognize or enforce foreign acts of state is one of policy that 
cannot be dependent on the artificial application of a rigid legal principle. 
Sir Wilfred Greene [as he then was] sounded a warning when he said: ‘‘I 
do not myself find the fear of the embarrassment of the executive a very 
attractive basis upon which to build a rule of English law,’’'*> and such 
reasons for the rule as the danger to the maintenance of amicable relations 
between states, the requirements of comity, conformity to diplomatic usage, 
are mere generalizations which obscure the passive and supine attitudes of 
the courts, which, in the words of one writer, 

are hindered in their flight by the dead weight of formulas which they 

conceive as absolutes, formulas which they apply rigidly to materials 

whose fluidity and complexity resent the torturing mold.'*® 

120 324 U.S. 30 (1945). 121 bid. at 35. 

122 See especially Jaffe, Judicial Aspects of Foreign Relations 8-75; Mann, ‘‘ Judiciary 
and Executive in Foreign Affairs,’’ 29 Grotius Society Transactions 143 (1943). 

123 At a time when the British Government adamantly refused to recognize General 
Franco’s forces as belligerents, or to allow that his administration constituted a 
sovereign government, the House of Lords in The Arantzazu Mendi [1939] A.C. 256, gave 
a decision which in effect recognized Nationalist Spain as a foreign Power. ‘‘ This 
diserepaney neither disturbed the peace of the world nor caused any responsibility of, 
or inconvenience to the Executive.’’ (Mann, loc. cit. note 122 above.) 

124 As illustrated, for instance, by the Bernstein decision. 

125 Kawasaki Kisen Kabushiki Kaisha of Kobe v. Bantham Steamship Co. Ltd., [1939] 
2 KB. 544, 552. 

126 Jaffe, loc. cit. note 122 above, at 3. 
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The courts should, with due regard to their constitutional position as 
makers of law and not makers of policy, feel confident in their power to 
adapt legal principle to the changing factual situations which come before 
them. Political expediency is not the steadiest of foundations for judicial 
decisions, and it is undesirable to make the judiciary ‘‘a mere weathercock 
of foreign policy.’’'** By a consistent use of the principles of private 
international law, a proper deference to the clearly expressed policies of 
the Executive, and by an intelligent use of judicial discretion, it should be 
possible to recognize and give effect to all such foreign acts of state which 
do not conflict with the fundamental concepts of justice and morality pre- 
vailing in the international community. 


127 Ibid. at 149. 
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GENERAL PRINCIPLES OF LAW AS APPLIED BY THE 
CONCILIATION COMMISSIONS ESTABLISHED UNDER 
THE PEACE TREATY WITH ITALY OF 1947 


By Ia@naz 


University of the Saar 


I. IntTrRopuctorY REMARKS 


The present study is intended to be a modest contribution to Schlesinger’s 
research project concerning the ‘‘general principles of law recognized by 
civilized nations.’’* At the same time it tends to comply with the voeu 
recommended by Jenks to the Institut de Droit International concerning 
the desirability of better information on the decisions of international 
arbitral tribunals.? It is the aim of the present study to trace all ex- 
plicit or implied references to these ‘‘general principles of law recognized 
by civilized nations’’ which may be found in the hitherto published de- 
cisions of the Conciliation Commissions * established under Article 83 of 
the Peace Treaty with Italy of February 10, 1947.4 These Commissions 
consist of one member appointed by each of the states concerned. If 


10n this project, see Schlesinger, ‘‘Research on the General Principles of Law 
Recognized by Civilized Nations,’’ 51 A.J.I.L. 734-753 (1957). 

247 Annuaire de 1’Institut de Droit International 221 (1957, I). 

8 The decisions of the Franco-Italian Conciliation Commission have been published in 
‘‘Recueil des Décisions de la Commission de Conciliation Franco-Italienne instituée en 
exécution de l’art. 83 du Traité de Paix avec 1’Italie publié sous les auspices de la 
Représentation francaise & la Commission de Conciliation Franco-Italienne’’ (hereafter 
cited as ‘‘Recueil’’). Selected decisions of the other Commissions have been published. 
This writer has had access to the texts of all decisions of the U.S.-Italian, and Nether- 
lands-Italian Commissions. However, the unpublished decisions do not contain anything 
of importance in respect to the present researches. There is comparatively little litera- 
ture on the work of these Commissions: Anonymous, ‘‘La Commission de Conciliation 
Franco-Italienne,’’ Affaires Etrangéres, January, 1951, No. 3; Bolla, ‘‘Quelques con- 
sidérations sur les Commissions de Conciliation prévues par l’article 83 du Traité de 
paix avee 1’Italie,’? Symbolae Verzijl 67-87 (1958); Bos, ‘‘The French-Italian Con- 
ciliation Commission,’’ 22 Acta Scandinavica juris gentium 132 (1952); Maury, 
“L’Arrét Nottebohm et la Condition de la Nationalité Effective,’’ 23 Zeitschrift fiir 
ausl. u. internat. Privatreeht, Festgabe fiir A. N. Makarov 515 f. (1958); Seidl- 
Hohenveldern, ‘*Schiedsgerichtliche Entscheidungen zu vermégensrechtlichen Fragen des 
italienischen Friedensvertrages,’’ Jur. Blitter 1956, pp. 252-256, 277-281, 307-310; 
Seidl-Hohenveldern, Neue Schiedsspriiche zur Konfiskation feindlichen Privateigentums, 
Recht der Internationalen Wirtschaft 45-47 (1956); Soubeyrol, ‘‘The international 
interpretation of treaties and the consideration of the intention of the parties,’’ 85 Clunet 
687 ff. (1958) ; Vignes, ‘‘La Commission de Conciliation Franco-italienne,’’ 1955 An 
nuaire Francais de Droit International 212 f.; Vignes, ‘‘L’Affaire Florence Mergé,’’ 
1956 ibid. 430, and a mimeographed thesis by Grenier (Bordeaux, 1958). 


*Gazetta Ufficiale, Dec. 24, 1947; 42 A.J.I.L. Supp. 47 f. (1948). 
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these two members fail to agree, they draft a ‘‘statement of disagreement,” 
whereupon a third member,’ citizen of a third state, is added to the Com- 
mission, which shall then decide the case concerned by a majority vote.’ 

In spite of their name‘ these Commissions acted as real Conciliation 


Commissions in only a few cases. In all such cases the Commission con- 
cerned stressed explicitly that the decision was reached ‘‘in a spirit of 
conciliation.’’ The operative part * of such decisions is obviously without 
interest for the purpose of the present study. However, in the vast 
majority of cases the Commissions, even when composed of only two 
members, acted as ‘‘real arbitral tribunals.’’ ® 

The present study includes not only explicit references to general prin- 
ciples, but also references by implication. Any application of a rule which 
does not figure either in the treaty law to be applied by the Commission,” 
or in general customary international law or in domestic law, has here 
been considered to be such an implied reference to the ‘‘general principles 
of law recognized by civilized nations.’’ In order to allow each reader to 
judge for himself, the exact wording of the decision concerned ™ will be 
quoted when possible. Decisions based on equity have not been included 
All references to generally recognized principles of international law were 


likewise omitted. 


II. GENERAL PRINCIPLES CONCERNING THE LAW OF CONTRACTS 


The Conciliation Commissions refer to general principles in respect ti 


contracts either indirectly, when dealing with treaty law on the strength 


as its third member the former Presi- 


5 The Franco-Italian Commission always chose 
dent of the Swiss Federal Tribunal, Dr. h.c. Plinio Bolla. The other Commissions varied 


in the choice of their third members. 
6 Decisions rendered without the participation of a third member will be marked by 2° 


and those reached by a majority decision by a °. 

7On the réle of real Conciliation Commissions, cf. Wehberg, ‘‘Die Vergleichskom- 
missionen im modernen Vélkerrecht,’’ in 19 Zeitschrift f. ausl. off. Recht u. Vélkerrecht, 
Festgabe fiir Alexander N. Makarov 551 f. (1958). Bolla, loc. cit. 76, shares our view 
that the ‘‘ Conciliation Commissions’’ established under the Peace Treaty with Italy are 
real tribunals, even in cases where a decision is rendered only by two members. 

8 However, the contentions of the parties may also in such cases contain references t 
‘*general principles.’’ Cf. note 109 below. 

9 Anglo-Italian Conciliation Commission, Dec., May 8, 1954, in Re Competence of Con 
ciliation Commission, 1955 Int. Law Rep. 872; ‘‘an international arbitral body,” 
Italian-U. S. Conciliation Commission, Dee. No. 11, June 25, 1952+ (Amabile Claim), 
ibid. 843, 850; ‘‘an international tribunal,’’ Franco-Italian Conciliation Commissio 
Dee. No. 4, Nov. 13, 1948,* S.A.I.M.I. Claim, 1 Recueil 38, 40; 1951 Int. Law Rep. 471 

10 J.e., the Italian Peace Treaty and its Annexes and the Commission’s own Rules of 
Procedure. Only the Rules of Procedure of the Franco-Italian Conciliation Commissio 
are published in full (1 Recueil 25 f.). By various exchanges of notes other problems 
raised by the Peace Treaty or by these notes were likewise submitted to the Commissions 
Bolla, loc. cit. 84, thinks that the three members of the Franco-Italian Commission 
some of these cases did not act as the Commission but as an independent arbitral body 
appointed ad hoc. 

11 As for the facts of the decisions concerned and further details, cf. the author's 


article in Diritto Internazionale, 1959, pp. 227-259. 
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of the reasoning that treaties should be interpreted like contracts, or di- 
rectly, as some of the disputes before the Commissions concerned contracts 
between private parties. 

There are two decisions concerning a pactum de contrahendo. The first 
of these cases concerned the pactum de contrahendo figuring in paragraph 
18 of Annex XIV of the Peace Treaty. The Commission said: 


On the international plane as on the plane of most municipal private 
law legislation, parties who are at one on principal matters may re- 
serve for subsequent agreement certain secondary points. The Treaty 
is not rendered imperfect, or ineffective, even if no agreement is con- 
cluded. ‘There would then be a case for having recourse to [an inter- 
national tribunal] to seek some method which would replace the 
agreement which has proved impossible. . . . The agreement referred 
to in para. 18 is not optional for the Governments concerned; 
as has just been explained, the latter were under an international 
obligation to enter into it and, if accord was found to be impossible, to 
seek out together a procedure capable of replacing it. Although para. 
18 does not contain the actual solution of the problem concerned 
because it is manifestly impossible for it to do so, it gives sufficiently 
precise criteria which the |solution] ought to follow.’ 


In the other case a pactum was held to be ‘‘a nullity by reason of the 
insufficient determination of its content.’’ 

The notion of a ‘‘stipulation in favor of a third party’’ was employed 
by the Commission to explain Article 76 (2) of the Treaty.’ 

The issuing of a power of attorney by a son on behalf of his mother 


without her previous authorization was held valid as an act of negotiorum 
gestio as understood by the French and ‘‘Italian Civil Code and moreover 
the mother although not formally having given her approval to this power 
of attorney had never contested it.’’ 

In respect to the limits of party autonomy the Commission held that 
‘the intention of the parties cannot be an obstacle to the dispositions of 
the Treaty to be applied as public law [dispositions de droit public].’’ *® 

“The rights [to restitution] awarded by Art. 78 of the Treaty do not 
depend on the condition that these rights formed the objective of some 
reservation during the war and moreover such a reservation could have 


been found in re ipsa.’’ 7 
According to the majority of the Commission any subsequent change 


in a contract amounts to a novation thereof, 7.e., to the conclusion of 


12Dec. No. 163, Oct. 9, 1953, Frontier (Local Authorities) Award, 4 Recueil 213, 
233 f.; 1953 Int. Law Rep. 63, 71. 

13 Dee. No. 125, March 1, 1952,° I.V.E.M. Claim (No. 1), 4 Recueil 29, 59. 

14 Dee. No. 95, March 8, 1951,° Pertusola Claim, 3 Recueil 67, 79; 1951 Int. Law Rep. 
414 (our translation). 

15 Dee. No. 13, Jan. 21, 1949+ Guillemot-Jacquemin, 1 Recueil 47, 50; 1951 Int. Law 
Rep. 403 (our translation). 

16 Dec. No. 125, March 1, 1952,° I.V.E.M. Claim (No. 1), 4 Recueil 29, 49. 

17 Ibid. 52. 
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a new contract.‘** In a minority opinion the Italian member contended 
that minor changes could not produce this effect.'® 

A secondary obligation (to repair goods to be restored) cannot exist 
without the primary obligation (to restore) 

A unilateral renunciation was held to be insufficient to annul a bilateral 
contract." ‘‘A waiver cannot be assumed unless the intention of the claim- 
ants to waive their rights under the Treaty is quite unequivocal.’’** How. 
ever, the fact that no demands concerning such rights were formulated 
between 1947 and 1953 was held to constitute such a waiver.*° 

After exhaustive researches concerning the notion of duress, the Com- 
mission held that a person acting under the pressure of economic difficulties 
does not act under duress. As a rule, a person having the possibility to 
profit from a situation in conformity with the law does not commit an 
injustice. However, under exceptional circumstances, the exercise of a 
right may constitute an act of duress. These exceptional circumstances 
arise if licit means are employed for an unjust purpose, in order to obtain 
something one had no right to.** 

Force majeure was mentioned in two cases, however, in a rather atypical 
way.”* 

‘*In order that a person could—in relation to a third party—invoke the 
fact, that a certain business was only simulated, it is necessary to prove 
that this third party had itself taken part in this simulation.’’ ** 

Acceptance by Greece of the Italian viewpoint on a matter also in dis- 


pute between Italy and France was held by France to be irrelevant as 


99 OF 
‘ 


‘res inter alios acta.’’ ? 


III. GENERAL PRINCIPLES CONCERNING THE INTERPRETATION OF CONTRACTS 


France objected that general principles of interpretation of contracts 
should apply in respect to the Peace Treaty, as the latter is a law-making 
treaty (traité-lot) and not a ‘‘traité-contrat’’ providing reciprocal 


18 Dec. No. 85, Sept. 18, 1950,° Ottoz Claim, 3 Recueil 22, 32; 1951 Int. Law Rep. 435. 

19 ITbid., 3 Recueil 34-35. 

20 Dee. No. 152, March 10, 1953, Société Nationale des Chemins de Fer Frangais 
Claim,® 4 Recueil 152, 159; 1953 Int. Law Rep. 481, 485 f. 

21 Dee. No. 125, March 1, 1952,° I.V.E.M. Claim (No. 1), 4 Recueil 29, 55. 

22 Anglo-Italian Conciliation Commission, Dec., Dec. 11, 1954, Gassner Claim (The M.Y. 
Gerry), 1955 Int. Law Rep. 972, 974. 

23 Dec. No. 164, Nov. 21, 1953,° Collas et Michel Claim, 4 Recueil 277, 280; 1953 
Int. Law Rep. 628. 

24 Dec. No. 125, March 1, 1952,° I.V.E.M. Claim (No. 1), 4 Recueil 29, 57-61. 

25 Dec. No. 164, Nov. 21, 1953,° Collas et Michel Claim, 4 Recueil 277, 280; 1953 Int. 
Law Rep. 628, and Dec. No. 112, Oct. 31, 1951,+ Société Nationale des Chemins de Fer 
Francais Claim, 3 Recueil 153, 155 (our translation); 1953 Int. Law Rep. 481, 486. 
This French contention was practically accepted by the Commission in its Dee. No. 152, 
March 10, 1953,° concerning the same case, 4 Recueil 152, 161; 1953 Int. Law Rep. 481. 

26 Dec. No. 169, March 16, 1954,* Dame Gamet, Veuve Vlasto Claim, 5 Recueil 17, 26. 

27 Dec. No. 186, May 5, 1955,* Incis Claim, 5 Recueil 200, 203. 
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rights and obligations between the parties.2* However, the majority of 
the Franco-Italian Commission,?® as well as the Italo-U.S.°° and Anglo- 
Italian Commissions,** held that ‘‘even in the case of a treaty of peace im- 
posed on a defeated State without the latter having had the opportunity 
of making observations beforehand, the ascertaining of the intention of 
the parties, and not of one party only, remains the principal aim of inter- 
pretation. ’’ 

Another preliminary objection against the application of general rules 
of interpretation consists in the assertion that the meaning of the provision 
is clear and that hence there is no need to have recourse to rules of inter- 
pretation. The several Commissions, however, held that ‘‘the old maxims, 
‘in claris non fit iterpretatio’ and, ‘clara non indigent interpretatione’ 
are repudiated by the most authoritative modern teaching of every coun- 
try.”’*° However, the claimant governments sometimes relied on these 
maxims. ** 


There is scope for the application to the interpretation of treaties of 
most of the general principles which hold good in municipal law for 
the interpretation of contracts, especially to find the true common in- 
tention of the parties without fastening on inexact expressions or 
descriptions which they may have used.*® 


This is true even in ease of a dictated peace treaty.*® However, the 
victorious states cannot require that such a treaty ‘‘shall be interpreted 
according to their undisclosed wishes; it must be interpreted according to 


28 French dissenting opinion attached to the Pertusola Claim, Dec. No. 95, March 8, 
1951,° 3 Recueil 67, 93, and to Dee. No. 136, June 25, 1952,° In re Rizzo (No. 1), 4 
Recueil 82, 86, 101; 1952 Int. Law Rep. 478. 

29In re Rizzo (No. 1),° 4 Recueil 82, 88, 91; 1952 Int. Law Rep. 478, 481; Pertusola 
Claim,° 3 Recueil 67, 87; 1951 Int. Law Rep. 414, 420. 

80 Dec. No. 55, June 10, 1955, Mergé Claim, 1955 Int. Law Rep. 443, 448; digested in 
50 A.J.I.L. 154 (1956). 

31 Dee., May 8, 1954, in re Competence of Conciliation Commission, 1955 Int. Law Rep. 
867, 871. 

82In re Rizzo (No. 1), 4 Recueil 82, 91; 1952 Int. Law Rep. 478, 481. 

33 Franco-Italian Commission, Dec. No. 95, March 8, 1951,° Pertusola Claim, 3 
Recueil 67, 75; 1951 Int. Law Rep. 414, 415; Anglo-Italian Commission, May 8, 1954, 
in re Competence of Conciliation Commission, 1955 Int. Law Rep. 867, 870 f.; Italian- 
U. 8. Commission, Dec. No. 18, Oct. 22, 1953,° Armstrong Cork Company Claim, 1955 
Int. Law Rep. 945, 950. Cf., however, the following passage from Italian-U. 8. Com- 
mission Dec. No. 5, March 4, 1952,+ Carnelli Claim, 1955 Int. Law Rep. 340, 345: ‘‘ The 
Agent of the United States Government has cited certain cases decided by international 
and Italian tribunals which it is not deemed necessary to discuss, inasmuch as those 
cases do not deal with an interpretation of the Treaty of Peace with Italy and inasmuch 
as the Commission has been guided in its decision of this point by the clear language 
of the Treaty itself.’’ Case digested in 50 A.J.I.L. 153 (1956). 

843 Recueil 67, 93, and 1955 Int. Law Rep. 870 (cf. note 33 above), as well as Dec. No. 
78, Oct. 2, 1950,+ 2 Recueil 100, 105, Pertusola Claim. 

85 Dee. No. 95, March 8, 1951,° Pertusola Claim, 3 Recueil 67, 87; 1951 Int. Law 
Rep. 414, 419. To the same effect Dec. No. 136, June 25, 1952,° In re Rizzo (No. 1), 
4 Recueil 82, 91; 1952 Int. Law Rep. 478, 481. 

86 Italian-U. S. Commission, Dec. No. 5, March 4, 1952,* Carnelli Claim, 1955 Int. 
Law Rep. 340, 343. 
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the will of the victorious States as they have expressed it |erteriorisée| and 

reduced it to writing |concrétisée|, and as it appears objectively in the 

Treaty.’’** What is important from an international point of view is 

the fundamental character of a measure, not the legal label stuck on it.*? 

A definition given in the treaty shall not only apply where the actual word 

was used, but in every instance where the concept concerned was involved.” 
In the Pertusola Claim, the Commission stated : 


The function of the interpreter is, in effect, the same whether a con- 
tract or a law is in question. It consists, in both cases, in determining 
through its external manifestation the juridically efficient content of 
an intention [‘‘uwne volonté’’|. The criteria to which the ixterpreta- 
tion of contracts should conform are therefore analogous to those which 
govern the interpretation of laws, save that in the case of contracts, 
the effective will can also be found outside the verbal expression 
thereof, while, in the case of a law, the effective will or intention is 
impersonal and is therefore crystallised in the text.* 


The Commissions adhere to the principle of effective interpretation, (.¢., 
‘fan interpreter must strive to give a reasonable meaning to the condition 
imposed by the Treaty,’’* so that ‘‘the main object of the Treaty may be 
fulfilled.’’** A clause of the treaty ‘‘must be interpreted rather in such 
a way that it may produce an effect as in a way leaving it without any 
effect.’’** ‘‘In order to obviate the paradoxical consequences which an 
interpretation exclusively taken from the words of the text would .. . at 
times be liable to reach one must have recourse to the determination of the 


ratio legis of the Treaty.’’** ‘‘A reasonable interpretation must confirm 
or otherwise the conclusion to which the interpreter has been led, in any 
given instance, by a grammatical analysis of a passage taken in isolation.’’ 

An interpretation must be rejected which would make a term ‘‘appear 
meaningless, or at least tautological,’’ as when the clause concerned should 


87In re Rizzo (No. 1),° 4 Recueil 82, 91; 1952 Int. Law Rep. 478, 481; Pertusola 
Claim, 3 Recueil 67, 87; 1951 Int. Law Rep. 414, 420. 

88 Dec. No. 107, Sept. 15, 1951, Due de Guise Claim, 3 Recueil 119, 127 f.; 1951 Int. 
Law Rep. 423, 426. 

39 Italian-U. S. Commission, Dee. No. 5, March 4, 1952,*+ Carnelli Claim, 1955 Int. 
Law Rep. 340, 343. 

40 Pertusola Claim,° 3 Recueil 67, 74 f.; 1951 Int. Law Rep. 414, 415. 

41 Dec. No. 201, March 16, 1956,° In re Interpretation of Art. 78, par. 7, of the 
Peace Treaty, 5 Recueil 296, 321, quoting Sir H. Lauterpacht in 1950 Annuaire de 
1’Institut de Droit International (I). 

42 Pertusola® Claim, 3 Recueil 67, 77; 1951 Int. Law Rep. 414, 417. 

43 Decision cited note 41 above. 

44 Ibid. and also Dec. No. 136, In re Rizzo (No. 1),° 4 Recueil 82, 88; 1952 Int. Law 
Rep. 478. 

45 Anglo-Italian Commission, Dec., May 8, 1954, 1955 Int. Law Rep. 867, 
stressing that ‘‘the application of this principle is found in all jurisprudence established 
by the Permanent Court of International Justice.’’ In the Pertusola® Decision, 3 
Recueil 67, 83, 1951 Int. Law Rep. 414, 419, the Franco-Italian Commission quotes to the 
same effect 1,2 C. de leg. 1, 14: ‘‘Scire leges non est verba earum tenere sed vim ¢! 
potestatem.’’ Dec. No. 82, Dee. 1, 1950, Piedmont Silk Weaving Company’s Claim, 
3 Recueil 5, 16; 1951 Int. Law Rep. 427. 

46 Pertusola ° Claim, 3 Recueil 67, 78; 1951 Int. Law Rep. 414, 417. 
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be interpreted as referring to ‘‘a loss suffered as the result of damage.’’ * 
‘‘The use of pleonasmus cannot be presumed, nor ean one assume that the 
draftsmen of the Treaty had knowingly had recourse to a tortuous phrasing 
to express what is after all quite a simple idea.’’*® However, ‘‘no inter- 
pretation must ever arrive at a solution other than that which emerges 
formally from the terms of the treaty, unless, obviously, this leads to an 
absurd result.’’ * 

“Tt is a universally recognized principle of interpretation that the dis- 
positions of a treaty shall be interpreted in their context.’’*° ‘‘ Judicial 
decisions moreover have given to this method of interpretation a growing 
importance, as this context may be extended from the sentence containing 
the word to be interpreted, to the various paragraphs of the article con- 
cerned or to the text as a whole and even to the texts of several treaties 
having some links between them.’’* ‘‘The provisions of the Peace Treaty 
should be interpreted as being complementary to each other and as limiting 
each other.’’** An expression ‘‘must be interpreted and applied in a 
sense common to all the signatory powers.’’ *® 

‘“‘The general principles of law must be invoked for the interpretation of 
the clauses of the Peace Treaty.’’°* This applies especially to the prin- 
ciple of good faith. ‘‘In virtue of its character as a contractual instrument 
the Peace Treaty must be interpreted according to the principle of good 
faith.’’°> Had the Allies really wished to contest the interpretation favor- 
able to Italy which an Italian memorandum gave to a somewhat ambiguous 
clause of the draft of the treaty, ‘‘good faith would have obliged them either 
to draw the attention of the Italian Delegation to the misunderstanding, or 
to modify the drafting of the sub-paragraph so as to exclude the interpreta- 
tion given by the Italian Delegation.’’** It is to be expected that in con- 


47 Pertuscla ° Claim, 3 Recueil 67, 76; 1951 Int. Law Rep. 414, 416. 

48 Jdem,° 3 Recueil 67, 76; 1951 Int. Law Rep. 414, 417. 

49 In re Competence of Conciliation Commission (note 45 above), 1955 Int. Law Rep. 
867, 874. 

50 Dec. No. 201,° March 16, 1956, 5 Recueil 296, 305, quoting Sir H. Lauterpacht 
(cf. note 41 above) and 1 Rousseau, Principes Généraux du Droit International Public, 
No. 436; Pertusola ° Claim, 3 Recueil 67, 83; 1951 Int. Law Rep. 414, 419, quoting 1,24 
D 1, 3: ‘‘Incivile est nisi tota lege perspecta una aliqua particula eius proposita, 
iudicare vel respondere’’; idem, 3 Recueil 67, 75, 78; 1951 Int. Law Rep. 414, 416 
and 418. 

515 Recueil 305; cf. note 50 above. 

52 Dee. No. 163, Oct. 9, 1953, Frontier (Local Authorities) Award, 4 Recueil 213, 
232; 1953 Int. Law Rep. 63, 69. 

53 Dee. No. 136, In re Rizzo (No. 1),° 4 Recueil 82, 88, 93; 1952 Int. Law Rep. 478 
(our translation). 

54 Dec. No. 82, Dec. 1, 1950, Piedmont Silk Weaving Company’s Claim, 3 Recueil 5, 
13; 1951 Int. Law Rep. 427 (our translation). 

55 Dee. No. 32, Aug. 29, 1949, In re Italian Special Capital Levy Duties, 1 Recueil 95, 
99; 1951 Int. Law Rep. 406 (our translation) ; Dec. No. 82, Dee. 1, 1950, Piedmont Silk- 
Weaving Company’s Claim, 3 Recueil 5, 16; 1951 Int. Law Rep. 427; Dee. No. 152, 
Société Nationale des Chemins de Fer Frangais Claim,® March 10, 1953, 4 Recueil 152, 
164; 1953 Int. Law Rep. 481, 490; Dec. No. 201,° March 16, 1956, 5 Recueil 296, 321. 

56 Pertusola Claim,°® 3 Recueil 67, 90; 1951 Int. Law Rep. 414, 422. 
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formity with the rules of good faith the parties should have agreed to avoid 
such consequences of the principles admitted as might be susceptible in 
practice of ‘‘causing the party on whom they operate inconveniences out 
of proportion to the advantages which they would have brought to the 
party profiting from them.’’*? However, the interpretation according to 
the principle of good faith must not be carried too far. ‘‘It must be said 
that it accords with the practice and the decisions of the Court that the 
application of general principles shall not exceed the limits of positive 
law; in applying them the judge does not become free to decide ex aequo 
et bono.’’®* ‘The clauses of a Treaty must be strictly followed even when 
they constitute a derogation from the general rules of internationai law,’’® 
but, on the other hand, international jurisprudence applies ‘‘the principle 
which submits to a restrictive interpretation provisions which derogate 
from common law.’’ ®° 

As far as formal rules of interpretation are concerned, trying to de- 
termine the real intentions of the victorious Powers as evidenced in an 
imposed Peace Treaty * ‘‘is much the same as the determination, in the 
ease of a law, of the will of the legislator, through the study of the prepara- 
tory work.’’®* Recourse to such work is also admitted in other decisions.® 
Italy contended that the only conclusion to be drawn from the fact that 
imposed peace treaty * ‘‘is much the same as the determination, in the 
be interpreted contra proferentem.’’** In case of a bilingual text of a 
treaty, ‘‘it is not in order to rely exclusively on one of them. An inter- 
preter ought rather to strive to explain one by the use of the other.’’ ® 

It is to be assumed that the several dispositions of the treaty intend to 
deal with the same factual situation in an identical manner.® ‘‘It is good 


57 Dec. No. 163, Oct. 9, 1953, Frontier (Local Authorities) Award, 4 Recueil 213, 
238; 1953 Int. Law Rep. 63, 75. 

58 Anglo-Italian Commission, May 8, 1954, In re Competence of Conciliation Commis- 
sion, 1955 Int. Law Rep. 867, 871. 

59 Italian-U. 8. Commission, Dec. No. 55, June 10, 1955, Mergé Claim, 1955 Int. Law 
Rep. 443, 447; Dec. No. 78,* Oct. 2, 1950, 2 Recueil 100, 105 (French contention). 

60 Anglo-Italian Commission, May 8, 1954, In re Competence of Conciliation Com 
mission, 1955 Int. Law Rep. 867, 874. 

61 Cf. notes 29, 32 and 37. 

62 Pertusola ° Claim, 3 Recueil 67, 87; 1951 Int. Law Rep. 414, 420. 

63 Dee. No. 191, Sept. 15, 1955,° Agache Claim, 5 Recueil 225, 230; 1955 Int. Law 
Rep. 626, 629, and Dec. No. 201, March 16, 1956,° 5 Recueil 296, 319; Dec. In re Italian 
Special Capital Levy Duties, 1 Recueil 95, 100; 1951 Int. Law Rep. 406, 409, and in 
the Italian-U. S. Commission, Dee. No. 27 of Dee. 6, 1954,° Shafer Claim, 1955 Int. Law 
Rep. 959, 962, 50 A.J.I.L. 152 (1956), and in Dec. No. 18, Oct. 22, 1953,° Armstrong 
Cork Company Claim, 1955 Int. Law Rep. 945, 951, 50 A.J.I.L. 151 (1956). Inei- 
dentally these two decisions and the Agache decision show that this method also may 
lead to conflicting interpretations. 

64In re Rizzo (No. 1),° 4 Recueil 82, 88; 1952 Int. Law Rep. 478 (our translation) ; 
Dee. No. 201,° 5 Reeueil 296, 324: Pertusola Claim,® 3 Recueil 67, 90; 1951 Int. Law 
Rep. 414, 422. 

65 In re Italian Special Capital Levy Duties, 1 Recueil 95, 100; 1951 Int. Law Re} 
406, 409. 

66 In re Rizzo (No. 1),° 4 Recueil 82, 93; 1952 Int. Law Rep. 478, 482. 
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drafting to employ, in the same treaty the same expression every time the 


same thing is referred to,’’ but the Commission continues to state re- 
signedly ‘‘that it sometimes happens . . . that that principle is no more 
followed than the other, equally excellent rule that one should use different 
expressions to indicate different things.’’*’ Yet, in interpreting the treaty 
it should be assumed that its drafters had complied with these rules, ‘‘ unless 
other considerations, drawn from the text of the Treaty, would permit the 
conclusion that the parties wanted to give in different passages of the 
Treaty, a different meaning to one and the same word.’’*®* ‘‘A pleonastic 
statement, made for the purpose of facilitating the interpretation of the 
treaty, shall under no condition serve as starting point for an argumenta- 


>? 69 


tion ‘a contrario.’ Other decisions also advise caution in using an 
argumentation a contrario.” 

Although argumentation by analogy is not generally rejected by the 
Commission,*? such argumentation must be excluded where it would lead to 
an extension of certain obligations which France had voluntarily assumed,” 
or where the rule to be applied by analogy has the character of an ex- 
ception.** ‘‘It is an universally admitted principle, in international law 
as well as in domestic law, that any contractual obligation—and the 
Treaty, by its nature, is such—must be performed only within the limits 
of what has been agreed.’’** ‘‘A clause of a compromis cannot be inter- 
preted liberally [extensivement], particularly in the international sphere, 
as regards the competence of an arbitrator or arbitrators.’’*® It is an 
universally admitted maxim that ‘exceptio est strictissimae applica- 
tionis.’’’*® A remedy based on an exception shall only be granted where 
the conditions for its application appear to be fulfilled ‘‘in the most clear 
and absolute manner.’’*? ‘‘The principle shall not be deprived of all its 
content by the exception.’’ *® 

As for the respective rank of the above-mentioned maxim: ‘“‘it is only 
applicable in case of doubt and, in the present instance, it cannot prevail 
against the other traditional rule of interpretation that obligations con- 
tained in conventions must be interpreted in such a way as to impose the 
minimum burden on the debtor party.’’** ‘‘In case of doubt the principle 
of ‘favor debitoris’ (benignius est interpretandum, in obscuris quod mim- 


87 Pertusola Claim,° 3 Recueil 67, 81; 1951 Int. Law Rep. 414, 418. 

88 Dee. No. 201,° 5 Recueil 296, 309. 69 Ibid. 296, 313. 

70 Dee. No. 33, Aug. 29, 1949, Guillemot-Jacquemin Claim (No. 2), 1 Recueil 105, 
112; 1951 Int. Law Rep. 403, 405; Dec. No. 171, July 6, 1954, in re Rizzo (No. 2), 
5 Recueil 57, 80; 1955 Int. Law Rep. 500. 

71 Cf. text at note 102 below. 72 In re Rizzo (No. 2), 5 Recueil 57, 80. 

78 Dee. No. 201,° 5 Recueil 296, 302. 

74 Italian-U. S. Commission, Dee. No. 55, June 10, 1955, Mergé Claim, 1955 Int. Law 
Rep. 443, 447; 50 A.J.I.L. 154 (1956). 

75 Montefiore Claim, 5 Recueil 260, 272; 1955 Int. Law Rep. 840, 842 f. 

76 Dee. No. 201,° 5 Recueil 296, 300, 304; In re Rizzo ° (No. 1), 4 Recueil 82, 86, 92; 
1952 Int. Law Rep. 478, 481. 

‘7 Ottoz Claim,® 3 Recueil 22, 32; 1951 Int. Law Rep. 435 (our translation). 

8 Frontier (Local Authorities) Award, 4 Recueil 213, 232; 1953 Int. Law Rep. 63, 70. 
79 In re Rizzo ° (No. 1), 4 Recueil 82, 92; 1951 Int. Law Rep. 435 (our translation). 
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mum est sequimur), is as valid for treaties as for contracts, especially 
The same principle 


when the contract was drawn up by the ereditor.’’ *° 


is also alluded to as the maxim ‘‘in dubio mitius.’’ © 

**There is no reason to make use of the rules of construction mentioned 
above [concerning exceptions and favor debitoris| except in the extreme 
case when every other means has failed to establish the intentions of the 


> 


parties.’’ 
Finally, an absence of protests against a certain clause of a draft may 
be construed as acquiescence only to the manifest meaning, however, and 


not to any hidden intention of that clause.** 


LV. GENERAL PRINCIPLES CONCERNING PROCEDURAL PROBLEMS 


Although the Commissions were permitted to decide procedural problems 
also on the strength of equitable considerations,** the following references 
seem to be intended as references to general principles of law rather than 
to equity. 

‘‘The meaning of jurisdiction is the same in international and internal 


9? 85 


law, 1.€., to determine actual disputes: 


To interpret the Treaty in such a way that the Commission would also 
have the power to interpret the provisions of the Peace Treaty in an 
abstract and general manner, with obligatory effect for all future 
eases, would be to run the risk, because [the power] is open to abuse, of 
the Commission’s giving a judgment blemished by excess of power— 
it would create rules of law, which is not a jurisdictional function 
but a legislative function.*® 


It should, however, be noted that this view of the Anglo-Italian Commission 
is not fully shared by the Franco-Italian Commission.** 
‘* A compromis clause cannot be interpreted liberally [extensivement].’’ * 
A question which involves contractual rights of a third party not in- 
volved in the litigation between the parties before the Commission is ‘‘de 


80 Pertusola Claim,° 3 Recueil 67, 90; 1951 Int. Law Rep. 414, 422, quoted in 
Italian Dissenting Opinion to Dee. No. 144,° Jan. 17, 1953, Mossé Claim, 4 Recueil 117, 
132; 1953 Int. Law Rep. 217; Italian-U. S. Commission, Dee. No. 18, Oct. 22, 1955, 
Armstrong Cork Company Claim, 1955 Int. Law Rep. 945, 953. 

81In re Rizzo (No. 1),° 4 Recueil 82, 88; 1952 Int. Law Rep. 478. 

82 Idem, 4 Recueil 82, 92; 1952 Int. Law Rep. 478, 482. 

83 Pertusola Claim,® 3 Recueil 67, 89; 1951 Int. Law. Rep. 414, 421 f. 

84 The decision cited at note 58 above rightly concludes, on the strength of a referen 
to Bliihdorn, ‘‘Le fonctionnement et la jurisprudence des Tribunaux Arbitraux Mixtes,’’ 
in 41 Hague Academy Recueil des Cours 190 (1932, IIT), that ‘‘this excludes the applica- 
tion of these rules to the disputes themselves.’’ 

85 Anglo-Italian Commission, May 8, 1954, Re Competence of Conciliation Commission, 
1955 Int. Law Rep. 867, 873; Dee. No. 186, May 5, 1955,+ Incis Claim, 5 Recueil 200, 
203, Italian contention. 

86 In re Competence of Conciliation Commission, 1955 Int. Law Rep. 867, 873. 

87 Dee. No. 201,° March 16, 1956, 5 Recueil 296, 325; Dec. No. 176,+ July 1, 1954, 5 
Recueil 120, 121; Dee. No. 32, Aug. 29, 1949, In re Italian Special Capital Levy Duties, 
1 Recueil 95, 104; 1951 Int. Law Rep. 406. 

88 Cf. note 75 above. 
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jure tertii and cannot be raised between these parties nor decided before 
the present tribunal.’’** However, ‘‘the competence of an international 
tribunal to pronounce on preliminary pleas . . . cannot be contested.’’ 
According to a French contention, ‘‘in international law the incompetence 
of a tribunal cannot be based on the fact that there exists a parallel set of 
remedies. 

‘*Even if this institution of private law [the objection of non-compliance 
with time limits! could produce effects also in the field of international law, 
it is by its nature one of the cases where a negotiorum gestio is not ad- 
mitted.’’ 

A party who, although in an irregular way, was ‘‘actually informed of 
a judgment ... cannot plead that she knew nothing of the lawsuit’’ con- 
cerned.** Simple unsubstantiated statements (dires invérifiables) by the 
interested party are not accepted as evidence of an alleged damage.** An 
atto di notorietad unilaterally established by the interested party has less 
probative value than a later protocol established in a contradictory manner.” 
An atto di notorietd, like an affidavit, is an ex parte statement made under 
oath before a notary public, who does not verify whether this statement is 
in fact true.** Although ‘‘not meeting the criterion recognized by the 
legal system under which a domestic court of law functions,’’* it may 
be submitted as evidence before international tribunals.°* The question 
of their evidentiary weight is a separate matter, which depends on the 
circumstances of the case.*® 

‘‘The principle of contradictory investigation, in the proper sense of 
the term, will apply only to the jurisdictional function of a judge and sig- 
nifies that the accomplishment of this function [aiming to decide the dispute 
submitted to him] presupposes that he grants to the impleaded party a 
possibility to intervene and to take part in the debates.’’*°° This principle 
and the related principle of ‘‘par conditio’’ of the litigants have been 


89 Dec. No. 169, March 16, 1954,* Dame Gamet, Veuve Vlasto Claim, 5 Recueil 17, 27, 
Italian contention. The case was subsequently settled out of court. 

%0 Dee. No. 192, Sept. 15, 1955, Michelin Italiana Claim, 5 Recueil 232, 239; 1955 
Int. Law Rep. 876, 879 f. 

*1 Dee. No. 111, Oct. 31, 1951,+ Mossé Claim, 3 Recueil 146, 151. 

%2 Piedmont Silk Weaving Company’s Claim, 3 Recueil 5, 9; 1951 Int. Law Rep. 427 
(our translation). 

83 Dee. No. 106, Sept. 28, 1951,* Simone Reverand Claim, 3 Recueil 115, 117 f. 

94 Dee. No. 67, July 19, 1950,* Dame Bracet née Marguerite Flori Claim, 2 Recueil 
78, 80. 

%5 Dee. No. 25, May 25, 1949,* Visecardi Claim, 1 Recueil 76, 77. 

%¢ Italian-U. S. Commission, Dec. No. 11, June 25, 1952,+ Amabile Claim, 1955 Int. 
Law Rep. 843, 849; digested in 50 A.J.I.L. 158 (1956). 

97 1955 Int. Law Rep. 850. 

8 Ibid. 851; Italian-U. S. Commission, Dec. No. 15, April 10, 1953,* Steinway Claim, 
ibid. 858, 862. 

89 Amabile Claim,* ibid. 843, 852. 

100 Dee. No. 183, March 7, 1955,° I.V.E.M. Claim (No. 2), 5 Recueil 153, 174; 1955 
Int. Law Rep. 875 (our translation). 
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called ‘‘fundamental principles.’’*°* In an instruction given to an expert 
to evaluate certain assets ‘‘in contradictory manner with the parties con- 
cerned,’’ ‘‘this notion can only be applied by analogy, as an expert does not 
exercise jurisdictional functions. . . . In his instructions these words could 
only mean—that the parties should be informed, during the expert’s in- 
vestigations, of the steps taken by the expert to fulfil his task.’’ *° 

In the J.V.E.M. Claim the Commission held that: 


The opinion of the expert witness does not bind the Conciliation Com- 
mission, which ought to base its findings on its own convictions. At the 
same time, when it concerns enquiries and assessments which presup- 
pose technical knowledge denied to the members of the Conciliation 
Commission, there is no reason why the latter should not adopt the 
opinion of an expert—so iong as the latter’s reasoning is not contrary 
to the facts which appear on the dossier or to common knowledge or, 
of course, to the provisions of the law or the dictates of logic. The 
report of an expert is only one way of convincing the Court: however, 
the latter being ignorant of certain facts which it might know but which 
in fact it does not know, can only be sure about them through the 
knowledge of the expert. . . . Ail that remains for the Conciliation 
Commission is to ascertain whether the expert witness and his col- 
laborators may not, by chance, have exceeded the limits of his science 
and entered into the sphere of law, or whether his arguments ought to 
be regarded as inconclusive or whether they conflict with facts known 
to the Commission.’ 


In the Ousset case, the Italian dissenting opinion held that, where an expert 
had made investigations beyond the limits of the task entrusted to him, 
his conclusions based on such ultra vires researches ‘‘could only be qualified 
as the opinion of a quidam de populo having no authority to intervene in 
the case concerned. No account should have been given to such conclu- 
sions, as they constitute an element of evidence irregularly acquired.’’™™ 
The majority opinion upheld the expert findings. The Commission, in the 
MacAndrews and Forbes Company Claim, ‘‘attributed more weight to the 
findings of experience than to more theoretical considerations.’’ *°° 

Article 78, paragraph 4a, of the treaty concerning compensation for 
Allied property is, according to the French agent, based on the legal rules 
generally applicable in case of expropriations, especially in France, which 
rules recognize in the person affected by the expropriation a right to an 
indemnity which will permit him to be in the same situation as before the 
expropriation, including lucrum cessans..°%° ‘‘A precedent for such a 


101 Italian dissenting opinion to Dec. No. 170, July 5, 1954,° Ousset Claim, 5 Recueil 
36, 55; 1955 Int. Law Rep. 312 (our translation). 

102 Note 100 above. 

103 I.V.E.M. Claim (No. 2),° 5 Recueil 153, 177; 1955 Int. Law Rep. 875; Dee. No. 
162, Nov. 20, 1953, Due de Guise Claim (No. 2), 4 Recueil 200, 209. 

1045 Recueil 36, 55; 1955 Int. Law Rep. 312 (our translation). The majority, how- 
ever, held that the expert had acted within his sphere of competence. 

105 Italian-U. S. Commission, Dec. No. 29, Dee. 6, 1954, 1955 Int. Law Rep. 307, 310; 
digested in 50 A.J.I.L. 152 (1956). 

106 Dec. No. 78,+ Pertusola Claim, 2 Recueil 100, 101 (our translation). Cf. also note 
153 below. 
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restitutio in integrum may especially be found in international law and in 
the Treaty of Versailles.’"*°* The Commission held that ‘‘even if the 
sufferer is in the position himself to manufacture similar property he has 
the right to buy it on the market, at the market price,’’ 1° 7.e., the retail 
price.”°* The value for which the goods lost had been insured was dis- 
regarded. it could only be adduced in proof if the goods concerned were 
no longer on the market." The Commission drew this conclusion from 
the word ‘‘purchase’’ used in Article 78 (4a) of the treaty: 


Article 78 (4) a of the Peace Treaty provides, in a case where the 
restoration of the property is impossible, a special method of calculating 
compensation, and an interpreter must adhere to that; he has no right 
to have recourse to the generally accepted principles of calculating 
damage.??* 


Thus it follows a contrario that, under general principles, payment of the 
net costs would have been held sufficient. Insofar as the increase in the 
price—as compared with the prewar price—of the article purchased in 
order to make good the loss was due to technical improvement of the pre- 
war model, the basis of calculation employed by the Commission would 
lead to ‘‘undue profits.’’ The value of such improvements must therefore 
be deducted from the sum due as compensation.** 

“Internal amortization which the owner of property may have carried 
out as a measure of prudence, or even in the discharge of a legal obliga- 
tion, does not lessen the value of the property in question as regards a 
third party who is bound to pay him compensation, either under municipal 
law or under an international obligation. On the other hand, the intrinsic 
value of installations constructed for the exploitation of a State concession 
cannot be determined by excluding consideration for the concession it- 
self.’’"25 ‘Tt is a generally admitted principle in the case of repurchase 
of State concessions’’ [where the conceding state intends to cancel the con- 
cession prematurely against indemnity] that the price shall be calculated 
on the average yearly earnings of the concessionaire during the last five 
years to be multiplied with the number of years which the concession had 
still to run.1** ‘‘It is a generally admitted usage’’ to grant the conces- 


107 Dee. No. 86, Dec. 15, 1950,+ Dame Hénon Claim, 3 Recueil 35, 38 (French conten- 
tion). 

108 Dee. No. 158, Oct. 7, 1953, Suermondt et Dumont Claim, 4 ibid. 183, 187; 1953 
Int. Law Rep. 491, 492. 

109 Dec. No. 194, Dec. 5, 1955,* Gaz Lebon Claim, 5 Recueil 251, 253, settled in a 
spirit of conciliation, and calculated at a price half-way between the retail and the 
wholesale price. 

110 Suermondt et Dumont Claim, 4 Recueil 183, 186. 

111 Ibid. 187. 

112 Anglo-Italian Commission, Dec. 0: March 13, 1954, Currie Claim, 1955 Int. Law 
Rep. 301, 307, and note 108 above. 

118 Dee. No. 146, Jan. 21, 1953, and No. 164, Nov. 21, 1953,° Collas et Michel Claim, 
4 Recueil 134, 140, and 277, 280; 1953 Int. Law Rep. 628, 632. 

114 Collas et Michel Claim, 4 Recueil 277, 282 (our translation). 
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sionaire a prorogation of his concession for a period equal to that during 
which he was prevented from exploiting the concession." 


‘ 


The value of a manufacturing firm is ‘‘as a rule’’ to be found by adding 
the replacement value of the material assets of the firm (valeur de sub- 
stance ou de reproduction) to the capitalization of the average profits 
(valeur de rendement) and then dividing this sum by two; however, this 
general rule cannot be employed indiscriminately, but only according to 
the circumstances of the case.7® An official estimation made for the 
purpose of taxation of the value of the shares of the firm concerned, which 
were not introduced at the Stock Exchange, cannot be considered as a re- 
liable yardstick to contest an evaluation arrived at by the above-mentioned 
method.!** 

“* As for the determination of the sale value of real estate the method con- 
sisting of drawing an average from several evaluations arrived at by differ- 
ent reasoning is advised by good authority and is largely applied in most 
different countries and for the purpose of the most varied investiga- 
tions. . . . This method would be falsified, if each of the parties could 
exclude from this average those evaluations which are less favourable 
to its cause.’’"*S In the instant case this method consisted of drawing 
an average out of the replacement value of the estate, of the capitaliza- 
tion of the rental value of the estate and of the sum for which it was in- 
sured by the owners.*?® 

Losses expressed in a currency which had been devaluated since the 
evaluation of the loss will be revalued so as to make good the devaluation 
up to the day of the decision. Several yardsticks may be employed for 
this re-evaluation, such as the relation of the currency to gold, or to whole- 
sale prices or to the cost of living.12° Damages expressed in a foreign cur- 
rency will be converted at the official rate of exchange either at the time 
of judgment or at the day of payment.’ 

Reliance on a simulated sale ?** and on accounts which the Italian agent 
considered to be falsified *** would, according to him, lead to an interna- 
tional award contra bonos mores. 

‘‘A fact admitted by a party may be held against it only if this party’s 

115 Jbid. 283. 

116 Dee. No. 183, March 7, 1955,° I.V.E.M. Claim (No. 2), 5 ibid. 153, 180; 1955 Int 
Law Rep. 875. 

117 Idem, 5 Recueil 178. 

118 Dee. No. 162, Nov. 20, 1953, Due de Guise Claim, 4 Recueil 200, 209. 

119 Jbid. 203, 205. 

120 Dee. No. 157, Oct. 6, 1953, Mossé Claim (No. 3), 4 Recueil 179, 182; 1954 Int. Law 
Rep. 217. 

121 Suermondt et Dumont Claim, 4 Recueil 183, 188; 1953 Int. Law Rep. 491. 

122 Dee. No. 182, March 5, 1955, Société Nationale des Chemins de Fer Francais 
Claim (No. 2), 5 Recueil 151, 152. 

123 Dame Gamet, Veuve Vlasto Claim,* 5 Recueil 17, 26. 

124 L.V.E.M. Claim (No. 2),° 5 Recueil 153, 179; 1953 Int. Law Rep. 875. 
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97125 


In several instances ?*° the Com- 


confession is clear and unequivocal. 
mission applied the rule of estoppel. However, a passive attitude adopted 
under duress was rightly not held to constitute estoppel.‘*? The Commis- 


sion refused to take into account a note ‘‘presented as it was after the 
128 


Commission had already begun its hearings.”’ 


In the 7.V.E.M. Claim, the Commission held: 


According to the generally admitted principles of procedure, the 
fault of ultra petita is not concerned with the reasons given for the 
sentence, but with the operative part thereof. <A case of ultra petita 
arises only if the sentence in its operative part goes beyond the limits 
of the request. 


Thus the plea of ultra petita was unfounded, when, in spite of evaluating 
certain items higher than the claimants had, the total sum allotted by the 
Commission was less than the total sum claimed.'*° 

The petition must contain a complete statement setting forth the purpose 
of the petition and the relief requested. The Commission hence refused 
outright to consider a claim for interest which was not included in the 
petition.2°° The Commission, however, also refused to award interest 
claimed in the petition if no interest was claimed during the negotiations 
on the administrative level : 


In view of the absence of any provision for interest in the agreements 
or negotiations concerning claims under Article 78, it is the opinion 
of this Commission that the fundamental principles of justice and 
equity, as well as the sounder opinion of other international tribunals, 
require that a clear and express request for interest, whenever the 
subject matter of the claim does not involve a prior contractual pro- 
vision for interest, is a condition precedent to the responsibility of a 
State (if it exists) for interest on claims.** 


When ‘‘interest is demanded as a punitive measure based on alleged delay 
in the settlement of claims on the administrative level, there is all the more 
reason for requiring that Italy be advised of the claim for interest based 


125 Idem, 5 Recueil 153, 187; 1953 Int. Law Rep. 875 (our translation) 

126 Piedmont Silk Weaving Company’s Claim, 3 Recueil 5, 16; 1951 Int. Law Rep. 
427; Collas et Michel Claim,® 4 Recueil 277, 280; 1953 Int. Law Rep. 628; Guillemot- 
Jacquemin Claim,* 1 Recueil 47, 50; 1951 Int. Law Rep. 403. 

127 Dee. No. 170, July 5, 1954,° Ousset Claim, 5 Recueil 36, 46; 1955 Int. Law Rep. 
312, 315. 

128 Dee. No. 108, Sept. 15, 1951, Explosifs et Produits Chimiques Claim, 3 Recueil 
129, 133. 

129 Dee, No. 183, I.V.E.M. Claim ° (No. 2), 5 ibid. 153, 187; 1953 Int. Law Rep. 875 
(our translation). Bos, loc. cit. 152, points critically to the fact that the Franco- 
Italian Commission in its Decision No. 65 of July 19, 1950,* Société Fonciére Lyonnaise 
Hotel d’Ospedaletti Ligure Claim, 2 Recueil 74, 76 
comply with certain French requests, although France had not asked for such a time 
limit. In this case, however, Italy did not raise any objection of ‘‘ultra petita.’’ 

130 Italian-U. 8. Commission, Dec. No. 5, March 4, 1952,+ Carnelli Claim, 1955 Int. 
Law Rep. 340, 346; digested in 50 A.J.I.L. 153 (1956). 

131 Ttalian-U. §. Commission, Dee. No. 24, July 12, 1954,* Fatovich Claim, 1955 Int. 
Law Rep. 409, 412; digested in 50 A.J.I.L. 153 (1956). 
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on such delay.’’**? A decision of the Franco-Italian Commission in a 
given case awarded 5% interest claimed in the petition. It is, however, 
not clear from the record, whether a similar claim for interest had already 
been made at the time when the claim was being dealt with on the ad. 
ministrative level.** 

As opposed to such interest on the claim a right to interest on the award 
was at least theoretically admitted by the Commission (apparently even 
without a specific claim to this effect in the administrative stage of the 
claim).*** In another case the Commission awarded to the claimant 
interest ‘‘at the legal rate’’ on the sum recognized as being due to the 
claimant under a private settlement arrived at between the parties, such 
interest running from the date on which the Commission took notice of 
this settlement, which the other party subsequently failed to fulfil.'* 


V. GENERAL PRINCIPLES OF COMMERCIAL LAW 


Even the principal shareholder of a company is not the company’s 
owner and hence cannot claim that a factory belonging to the company 
should be restored to him.*** The Commission did not deem it necessary 
to decide ‘‘whether there should be applied on the strength of general 
principles of law . . . certain mitigations, which some legislations inspired 
by the principles of good faith have granted even outside of tax law, from 
the consequences of the existence of two persons juridically distinct from 
each other: the company and its shareholder, even if all or nearly all of the 
company’s capital belongs directly or through intermediaries to a single 
person who de facto controls the company. However, as a rule, only third 
parties and not the company or the shareholder are allowed to avail them- 
selves of such mitigations.’’ 1%’ 

According to a French contention in the Vlasto Claim, the mere physical 
seizure of share certificates did not affect the ownership of these shares.“ 
The appointment during the war of an administrator-sequestrator is 4 
‘‘conservatory measure taken equally for the protection of the owner.’ 
His first duty ‘‘is to conserve the capital assets of the business, which is e2- 
trusted to him.’’ Selling the stocks of the firm against paper money, i 
face of the increasing devaluation without being able to replenish the 
stock, amounts to negligence.**® On the other hand, the fact that such au 

132 1955 Int. Law Rep. 413. ; 

183 Dec. No. 167, March 9, 1954,+ Societa Generale dei Metalli Preziosi Claim, 5 Reeuel 
5, 11. 

134 Italian-U. S. Commission, Dee. No. 5, March 4, 1952,+ Carnelli Claim, 1955 Int 
Law Rep. 340, 346. ’ 

135 Dec. No. 159, Oct. 19, 1953,* 4 Recueil 189, 194, and Dec. No. 172, July |; 
1954,* Dame Lachenal Claim, 5 ibid. 83, 89. 

136 Dee. No. 17, March 16, 1949,* ‘‘ Petit Fils de C.J. Bonnet’’ Claim, 1 ibid. 57, 

137 Dee. No. 82, Dee. 1, 1950, Piedmont Silk Weaving Factory Claim, 3 ibid. 5, 19; 
1951 Int. Law Rep. 427 (our translation). 

138 Dame Gamet, Veuve Vlasto Claim, Dee. No. 169,* March 16, 1954, 5 Recueil 17, 21 

189 Dec. No. 174, July 6, 1954,° Schappe Spinning Mill Claim, ibid. 93, 103; 1954 Int 
Law Rep. 141, 142. 

140 Idem, 5 Recueil 104; 1954 Int. Law Rep. 143. 
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administrator-sequestrator, holding shares of a certain company, preferred 


to sell rather than exercise the option to buy new shares, granted by such 
company to its shareholders in the course of an increase of its capital, 
does not constitute negligence.’* 


VI. GENERAL PRINCIPLES OF Crvit LAW OTHER THAN ConTRACT LAW 


In the Frontier (Local Authorities) Award, the Commission held that 
‘‘Apportionment cannot legitimately modify the nature of existing 
rights.’’ *4* 

In the Collas et Michel Claim, a question on the borderline between 
private and public international law was raised by the problem whether 
the situs of cash sequestrated by Italian authorities in the subsequently 
ceeded Aegean Islands should be deemed to be in the island concerned. 
This cash could not be considered an asset, having remained in the ceded 
territory, unless the Italian authorities had appointed an administrator- 
sequestrator, or if it could be proved by the books of the French firm 
concerned that the sequestrated cash had been employed by the authorities 
for the benefit of the firm. Otherwise, the cash went to swell the coffers 
of the Italian Government and would thus be located in Italy proper.** 


VII. GENERAL PRINCIPLES OF PuBLIC LAW 


In the Frontier (Local Authorities) Award, Italy argued against an 
interpretation according to which property of former Italian communes 
ceded to France should, in virtue of Annex XIV, paragraph 1, of the 
treaty, become the property of the French state as such: ‘‘Such a conse- 
quence would mean the suppression of loeal collectivities and yet the com- 
munes form the basis of the organization of all civilized countries.’’ *** 
However, the Commission was not impressed by this argument.'* 

In the Rizzo case, the Commission stated : 


Although it is true to say that in certain arbitral awards given in the 
twentieth century the opinion is expressed that the independence of 
the courts, in accordance with the principle of separation of powers 
as generally recognized in civilized countries, excludes the interna- 
tional responsibility of States for acts of the Judiciary which are con- 
trary to law, yet that theory today appears to be universally and 
rightly repudiated by writers on and courts administering interna- 
tional law.** 


In the Bacharach Claim it held that: 


141 Dee. No. 193, Sept. 15, 1955, Sudreau Claim, 5 Recueil 243, 250. 

142 Dee. No. 163, Oct. 9, 1953, 4 ibid. 213, 237; 1953 Int. Law Rep. 63, 74. 

143 Dee. No. 146, Jan. 21, 1953, Collas et Michel Claim, 4 Recueil 134, 141; 1953 Int. 
Law Rep. 628, 633. 

*44 Dee. No. 163, Oct. 9, 1953, 4 Recueil 213, 226; 1953 Int. Law Rep. 63, 64 (our 
translation). 

145 Idem, 4 Recueil 229; 1953 Int. Law Rep. 67. 

146 Dee. No. 196, Dee. 7, 1955, In re Rizzo (No. 3), 5 Recueil 260, 282; 1955 Int. 


Law Rep. 317, 328. 
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An abstract statement (in an Italian law, to the effect that persons 
residing in enemy countries are considered enemy nationals) is not 
sufficient in itself alone to constitute treatment as enemy; this provi- 
sion could become important only in the event that it were the basis 
for any restrictive measure that may have been taken against the 
claimant or her property.'* 


‘*The retroactivity of a provision of law must always be expressly estab- 
lished in the law itself.’’ The Commission, in the Carnelli Claim, applied 


**this legal principle’’ to the provisions of Article 78 of the Treaty of 
Peace and found that retroactivity there is clear."*$ 
On the guaranty of acquired rights the following may be quoted from 


the Commission’s decisions: 


It is self-evident that, once the Treaty of Peace has come into force, 
the property in Italy of United Nations nationals becomes subject t 
the limitations and obligations to which private property is subject 
in Italian law, irrespective of the nationality of the owner. Among 
such limitations are {liability to] expropriation or requisition, against 
compensation, of the property for public purposes.'* 


In connection with the Rizzo Claim concerned with the right granted t 
France in the Peace Treaty to seize, retain and liquidate Italian property 
in Tunis with the exception of the property of Italians permitted to reside 
there, the Commission started its interpretation from ‘‘the principle that 
properties of private individuals cannot be liquidated to satisfy claims 
against the State of which they are nationals.’’ °° 

In order to interpret the notion of ‘‘war damage’’ the Commission 
its French member dissenting,’®' referred to authors of many nationalities 
who all understand by ‘‘war damages’? damages caused by acts of war. 
An Italian contention wanted to go further, stating that ‘‘the very word 
‘indemnity’ employed by the draftsmen of the Treaty is a word whos 
weight is restricted in the war damage legislation of the various States, 
and that their use of this word proves that ‘‘they did not have in mind 
a ‘reparation’ which aims at the payment of an economic equivalent, but 
only a partial compensation of the damage sustained.’’ *** 

In the Rizzo case the Agent of the French Government contended that 
nobody had ever succeeded in giving a definition of the word ‘‘residence” 
valid for all cases.°* The Commission itself attempted the following 
definition : 


147 Italian-U. S. Commission, Dee. No. 22, Feb. 19, 1954,* ibid. 646, 648; digested in 5 
A.J.1.L. 157 (1956). 

148 Italian-U. S. Commission, Dee. No. 5, March 4, 1952,+ 1955 Int. Law Rep. 340, 3# 

149 Dec. No. 107, Sept. 15, 1951, Due de Guise Claim, 3 Recueil 119, 127; 1951 Int 
Law Rep. 423, 426. 

150 Dee. No. 136, June 25, 1952,° In re Rizzo (No. 1), 4 Recueil 82, 92; 1952 Int. La 
Rep. 478, 482. 

151 Dec. No. 95, March 8, 1951,° Pertusola Claim, 3 Recueil 67, 92; 1951 Int. La¥ 
Rep. 414. 
152 Idem, 3 Recueil 77 f.; 1951 Int. Law Rep. 417. 
153 Dec. No. 78, Oct. 2, 1950,+ Pertusola Claim, 2 Recueil 100, 104. 
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The residence of which the Treaty speaks ... is not domicile. 
Domicile is a juridical conception; residence is a general, material con- 
ception, or one of fact. The essence of domicile is the stable char- 
acter of the (individual’s) establishment. Residence does not require 
that stability; it is the relationship between a person and a territory 
during a temporary stay. That relationship cannot be simply one of 
physical presence ; a passing through or a sojourn is not sufficient ; the 
stay must have a habitual character, even if it is not continuous, 
together with an element of intent (animus), namely the intention to 
remain (but not necessarily to establish oneself) in the place in 
question. It is, in fact, the concept of residence, such as it has been 
historically determined in jurisprudence, as a ‘‘domicilium minus 
proprium.’’ 
Residence does not require continued physical and effective presence in 
the country concerned—a short visit abroad does not interrupt it.** 
However, residence is lost if a person leaves a country with a re-entry 
visa and does not re-enter the country concerned before the expiration of 
the visa.2*7 ‘‘Suspension of the execution of an order does not affect the 
order itself. ... There can be no question of tacit renunciation of an 
administrative measure such as expulsion.’’ *** 

An error in personam made by officials in the exercise of their functions 
does not transform such act into a personal act on the part of the 
officials: ‘‘mistakes of this kind are clearly conceivable and inevitable in 
the ordinary conduct of administration. If police officials when ecarry- 
ing out a seizure subsequently abscond with the seized property, this latter 
act would undoubtedly constitute a personal act of the officials in question : 
‘This would raise the legal problem whether, in the international sphere, 
a State is responsible for the acts of its officials acting within the apparent 
limit of their duty, in a way which was not entirely opposed to the orders 
they received.’ °° 


77 159 


CONCLUSIONS 


For the purpose of further research into the general principles of law, 
the following conclusions may be drawn from the present analysis: 


1. The number and type of general principles found in any given body 
of international decisions will obvious!y be influenced by the material 
selected as the object of analysis. Thus, for instance, the absence of all 
general principles on human rights in the present analysis is due to the 
fact that the Commissions were only entitled to decide claims concerning 
damage to property. 


'84In re Rizzo (No. 1),° 4 ibid. 82, 87. 

‘85 Ibid. 82, 94; 1952 Int. Law Rep. 478, 483 f.; Dee. No. 171, July 6, 1954, In re 
Rizzo (No. 2), 5 Recueil 57, 69; 1955 Int. Law Rep. 500, 504. 

186 Idem, 5 Recueil 57, 69; 1955 Int. Law Rep. 500, 504 f. 

‘8? Idem, 5 Reeueil 57, 70; 1955 Int. Law Rep. 500, 505. 

‘88 In re Rizzo (No. 1), 4 Recueil 82, 99; 1952 Int. Law Rep. 478, 486. 

*° Dee. No, 144, Jan. 17, 1953,° Mossé Claim, 4 Recueil 117, 127; 1953 Int. Law 
Rep. 217, 291. 

160 Idem, 4 Recueil 127; 1953 Int. Law Rep. 221 (our translation). 
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2. Recourse to general principles is by no means limited to eases where 
decisions explicitly refer to these principles. In many more eases such 
recourse has to be implied from the general context. 

3. The comparatively frequent reference to alleged general principles 
made by the parties will sometimes,'** but not always, be accepted as a 
conclusive argument *®* by the Commissions. 

4. In many eases, however, it will be impossible to determine whether a 
reference to an alleged ‘‘general principle’’ was accepted or rejected by 
the Commission, as the Commission may have based its decision on a dif- 
ferent appreciation of the facts, on treaty laws, et cetera. 

5. Not only the parties to the disputes or the national members but 
also the various neutral members sometimes disagree as to the existence 
or content of general principles. 

6. Such disagreements seem to result at least partially from a sub- 
conscious assumption that the general principles of national law of the 
member concerned will or ought to be recognized universally as general 
principles. 

7. In view of the fact that all members of these Commissions came from 
Western countries, such divergencies were certainly less frequent than in 
the case of more far-flung researches. However, even in the present re- 
search, there were some differences of approach between Commission mem- 
bers from civil law countries and Anglo-American members.*® 

8. Future larger-scale researches will do well to remain aware of these 
facts. 

9. If researches were to be extended so as to test each alleged general 
principle as to whether it is really recognized as such by all the legal 
‘principles’’ will emerge as being 


systems of the world, comparatively few 
indeed generally recognized. 

10. It may well be doubted that all of the ‘‘principles’’ mentioned in 
the present analysis would command such general recognition. The *‘Com- 
mon Law of Mankind’’ may be more rudimentary than the various members 
of the Conciliation Commissions appear to assume. This may appear t 
be a disappointing result to be expected from such large-scale researches 
However, the very fact of dispelling the different misconceptions cherished 
here and elsewhere in respect to the content of these ‘‘principles’’ will 
contribute to the lessening of international tension, and this seems by 
itself ample justification for continuing and extending the scope of these 
researches—even when leaving aside the other advantages to be expected 
therefrom.?* 


161 Cf., for example, note 25 above. 162 Cf, notes 144 and 145. 
99 


163 Cf. note 63 above. Compare especially Dec. No. 18, Oct. 22, 1953,° of the 
Italian-U. S. Conciliation Commission, Armstrong Cork Company Claim, 1955 Int. La¥ 
Rep. 945, 952: ‘‘The error committed in the Pertusola case is due to the desire to in- 
terpret according to the continental technique the provision of a Treaty the origin “ 
which is Anglo-Saxon: it is also due to the desire to assert a theoretical, abstract Co 
ception of causality in the interpretation of the Treaty, discarding the normal doctrines 
of causality,’’ with Bolla, loc. cit. 70. 

164 Schlesinger, loc. cit. 741, 747 f. 


EDITORIAL COMMENT 


INTERVENTION AND THE INTER-AMERICAN RULE OF LAW 


If, after the manner of Hamlet’s dramatic presentation of the alter- 
natives, the issue before the Meeting of Foreign Ministers at Santiago, 
August 12-18, had read: ‘‘To intervene or not to intervene,’’ there is 
little doubt that the answer would have been unanimously in the negative. 
But so confused are the issues involved in intervention that the mere 
negative vote would throw little light upon the situation. For the prin- 
ciple of non-intervention, like that of sovereignty, requires interpretation. 
Stated as absolutes, both terms run counter to the very concept of the 
rule of law. 

The progress of international law in the Western Hemisphere during the 
past fifty years or more might be presented in terms of the contrast be- 
tween a President of the United States in 1904 assuming the roéle of an 
‘international policeman’’ to put an end to disorders in the Caribbean 
and a Secretary of State of the United States in 1959 declaring that the 
principle of non-intervention was the foundation stone of Hemisphere re- 
lations. To President Roosevelt ‘‘chronic wrongdoing’’ in the Caribbean 
justified unilateral intervention on the part of the United States to pre- 
vent European governments from violating the Monroe Doctrine. In 
1933, under pressure from all sides, the United States accepted “‘the gen- 
eral principle of non-intervention,’’ although entering a reservation to 
the absolute form in which the principle was stated in the treaty. Three 
years later the principle of non-intervention was accepted by the United 
States without the earlier reservation, the condemnation of intervention 
being explicitly that of any one state in the internal or external affairs of 
any other. But this time a new element entered into the negotiations. 
While condemning unilateral intervention the Buenos Aires Conference of 
1936 made provision for consultation in the event of a threat to the peace, 
thus obligating the inter-American community to accept a collective respon- 
sibility to find a solution for situations similar to those that President 
Roosevelt had felt justified the exercise of his ‘‘international police power.’’ 

The procedure of consultation could obviously lead only in the direction 
of greater and greater responsibility on the part of the American states 
as a whole for the maintenance of peace. At Havana in 1940, and more 
specifically at Mexico City in 1945, the principle of collective security was 
proclaimed—that an attack upon one was to be regarded as an attack upon 
all; and at Rio de Janeiro in 1947 the principle was given definite form 
and content in the Treaty of Reciprocal Assistance. But this might well 
lead to intervention, although of a collective character; so that when the 
Inter-American Conference met at Bogota the following year and repeated 
in the Charter of the Organization of American States the condemnation of 
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intervention in the old unilateral sense, it was explicitly recognized that 
measures taken by the regional group for the maintenance of peace and 
security in accordance with existing treaties would not constitute a viola- 
tion of the principle of non-intervention. 

What, now, are the limitations imposed by the prohibition of interven- 
tion of the old unilateral character, and what is the scope of collective 
intervention recognized as permissible under the Rio Treaty? Both 
fields are controversial, but perhaps less controversial than might appear 
from the discussions in the Council of the Organization of American 
States preceding the meeting of Foreign Ministers at Santiago. Positive 
acts of intervention by a state are clearly to be condemned. Articles 15 
and 17 of the Charter of the Organization of American States are explicit 
in that respect. But how far must a state see to it that its territory is not 
used as a starting-point for military expeditions intended to overthrow the 
government of a neighboring state? Where the preparations for such ex- 
peditions are open and public, the obligation to prevent them has long 
since been established. But such is not likely to be the case; and the 
question is presented how far a particular state, consistent with respect 
for the right of freedom of assembly, must prevent conspiracies looking 
to an ultimate military expedition. Again, must special restrictions be 
placed upon refugees from the neighboring state to prevent them from 
using their right of asylum to plan an insurrection within their national 
state? The duty of prohibiting the export of munitions of war intended 
to promote insurrection or civil war in a neighboring state is well estab- 
lished. Should it now be extended to include radio or TV broadcasts di- 
rected to the object of creating discontent with a recognized de jur 
government, or otherwise inciting to rebellion? These are but a few of 
the various forms of intervention which the Meeting of Foreign Ministers 
in Santiago apparently had in mind when calling upon the Inter-Ameri- 
can Peace Committee to study methods and procedures to prevent any ac- 
tivities from abroad designed to overthrow established governments and 
in calling upon the Council of the Organization to prepare a document 
listing the greatest possible number of cases constituting violations of the 
principle of non-intervention. 

In contrast with the wide scope of the obligations resulting from the 
principle of unilateral non-intervention is the more limited scope of the 
right of collective intervention recognized by the Charter as permissible 
when ‘‘in accordance with existing treaties.’’ The offensive word ‘‘inter- 
vention’’ does not oceur, but the exception clearly indicates the character 
of the measures it might be necessary to take. Two treaties are involved: 
The Charter of the United Nations and the Treaty of Reciprocal Assistance 
signed at Rio de Janeiro in 1947. The former may be set aside, inasmuch 
as the provisions of the Charter of the Organization of American States 
could not in any case override the obligations of the universal treaty. In 
respect to the Rio Treaty the Charter contemplates ‘‘measures adopted 
for the maintenance of peace and security.’’ What is the scope of these 
measures? In the successive applications of the Rio Treaty from 1945 ' 


> 


1959] 


1959 the measures adopted by the Organ of Consultation have consisted 


in nothing more than the protection of the state making the request for the 
application of the treaty. 
bringing the two governments together and getting them to agree upon 
the observance of obligations acknowledged in principle, but found difficult 
in practice.The complaint of Costa Rica against Nicaragua in 1948 was 
settled by a Pact of Amity between the two countries without any fur- 
ther intervention on the part of the American states as a body other than 
to recommend the avoidance of certain conditions directly involved in the 
Haiti and the Dominican 
Republic in 1950, the case between Costa Rica and Nicaragua in 1955, and 
the complaint brought by Nicaragua against Costa Rica in 1959, gave rise 
immediately pre- 


controversy. 


to nothing more than intervention to meet the danger 
sented. The complaint of Honduras against Nicaragua in 1957 was, in- 
deed, based upon the positive acts of a government; but in this case Nica- 
ragua alleged equal rights of sovereignty over the territory in question. 
But even here the Organ of Consultation under the Rio Treaty did not 
find it necessary to take action other than to insist upon a cessation of 
hostilities and subsequently to note the agreement of the two parties to sub- 
mit the case to the International Court of Justice. 

In none of the applications of the Rio Treaty to date is there any- 
thing to suggest that the provisions of the treaty would warrant collective 
action beyond the protection of the state against an armed attack or an act 
of aggression short of an armed attack by the removal of the conditions 
giving rise to the complaint. Rather the 
way. In 1954 when the threat of international Communism led to the 
adoption of a resolution at the Conference at Caracas declaring that the 
domination of the political institutions of an American state by the ‘‘inter- 
national Communist movement’ 
would call for a Meeting of Consultation to consider the adoption of appro- 
priate action in accordance with existing treaties, the fear that collective 
resistance to the intervention of Communism might result in collective 
intervention by the American states themselves led to the adoption of a 
formal supplement to the effect that the declaration of foreign policy thus 
made was designed to protect and not to impair the inalienable right of 
every American state ‘‘freely to choose its own form of government and 
economic system and to live its own social and cultural life.’’ 

Collective intervention thus has its limits, and they would appear to 
preclude action beyond the immediate threat to the peace that might lead 
to the convocation of a Meeting of Foreign Ministers. 
responding to arguments at Santiago seeking to justify setting aside the 
principle of non-intervention when the overthrow of a dictatorship was 
the objective, affirmed in strong terms that the principle held in favor of 
one and all, and that it must not be weakened in an effort to promote 
Strong as are the terms of the Declaration 
of Santiago with which the Meeting of Foreign Ministers closed on Au- 
gust 18th, even to the extent of declaring that the existence of anti-dem- 


representative government. 


Constructive measures have not gone beyond 


In like manner the ease between 


would endanger the peace of America and 


Secretary Herter, 


i- 
l- 
e 
h 
r 
n 
it 
ct 
ig 
ye 
ed 
ib- 
of 
ri- 
ac- 
ent 
he 
the 
ble 
ed: 
nee 
ates 
In 
ted 
nese 


S76 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 53 


oeratic regimes constitutes a violation of the prineiples on which the 
Organization of States is founded and endangers the peace and solidarity 
of the Hemisphere, there is no suggestion of any collective aetion being 
taken beyond the appeal to principles and to voluntary co-operation, 
The coercion of public opinion is for the present the only measure within 
the law. 


C. G@. FENWICK 


EDGAR TURLINGTON 
October 24, 1891-September 27, 1959 

The American Society of International Law has suffered a grievous loss 
with the death, on September 27, 1959, of Edgar Turlington. An Honorary 
Editor of the AMERICAN JOURNAL OF INTERNATIONAL Law and a Vic 
President of the Society, it was the Society and its activities which com- 
manded his interest. A busy practitioner, he nevertheless devoted great 
time and energy to the affairs of the Society. He was stalwart, imaginatiy 
and wise in his efforts to improve the contributions of the Society and t 
Journal to the understanding and development of international law. Dur- 
ing the past few years, as chairman of a Special Committee to Study th 
Policies and Procedures of the American Society of International Law and 
later, as chairman of the Committee on Administration, he galvaniz 
members into a reassessment of the somewhat modest réle of the Society ar 
indicated the way to greater usefulness, to more co-ordinated effort. This 
legacy he leaves to the Society. It is distressing to know that we must ¢ 
without his wise counsel, his considerate thoughtfulness and his warn 
friendship. 

HERBERT W. 
President of the Societ 


NOTES AND COMMENTS 
THE UNITED NATIONS AD HOC COMMITTEE ON THE PEACEFUL USES OF OUTER SPACE 


On December 13, 1958, the General Assembly of the United Nations 
adopted a resolution, over Soviet bloc dissent, establishing an ad hoc Com- 
mittee to report to the Fourteenth General Assembly on: 


(a) the activities and resources of the United Nations, its specialized 
agencies, and of other international bodies relating to the peaceful 
uses of outer space ; 

(b) the area of international co-operation and programmes in the peace- 
ful uses of outer space which could appropriately be undertaken 
under United Nations auspices . . .; 

(c) the future United Nations organizational arrangements to facilitate 
international co-operation in this field; 

(d) the nature of the legal problems which may arise in the carrying 
out of programmes to explore outer space ; 


The committee was to be composed of representatives of Argentina, Au- 
stralia, Belgium, Brazil, Canada, Czechoslovakia, France, India, Iran, 
Italy, Japan, Mexico, Poland, Sweden, U.S.S.R., United Arab Republic, 
United Kingdom and the United States.t. The Soviet Union, Czechoslo- 
vakia and Poland immediately announced that they would not participate. 

After some delay, the Ad Hoc Committee met for the first time on May 
6, 1959. Not only the Soviet Union, Czechoslovakia and Poland, but also 
India and the United Arab Republic were absent. The latter two states 
presumably stayed away in order to avoid involvement in what may have 
appeared to be a 


‘eold war’’ dispute. The Soviet Union has recently been 
insistent on ‘‘parity’’ in both political and international scientific meetings 
and probably this case was another manifestation of that policy. Actu- 
ally, as in the contemplation of its proponents, the Committee’s function 
was merely to study and define problems which it thought needed further 
consideration on an international scale. The nonpolitical nature of the 
Committee’s task was repeatedly stressed by the United States Delegation 
Which, as was to be expected, took the leading réle in the first meetings.’ 
The President of the Committee, Ambassador Matsudaira of Japan, em- 
phasized that ‘‘the Committee will never be permitted to act in any sense 
Whatsoever as an instrument of the cold war,’’* and other delegates echoed 
these sentiments. 

1 Res. 1348 (XIII). For consideration of U.N. discussions with respect to outer 
Space in 1958, see Taubenfeld, 53 A.J.1.L. 400-405 (1959). 

*See Summary Records, U.N. Does. A/AC.98/SR. 1-3, especially speeches of Ambas- 
sador Lodge, Dr. Hugh L. Dryden (Deputy Administrator of NASA) and Loftus E. 


Becker (Legal Adviser to the Department of State), SR.1, pp. 4-6, SR.2, pp. 4-6, SR.3, 
pp. 3-7, 


‘U.N. Press Release PM/3728 (May 6, 1959). 
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After formal inaugural meetings, the Ad Hoc Committee formed a Tech- 
nical and a Legal Committee. By mid-June these two Committees had com- 
pleted their reports and the Secretariat had also prepared a Report on 
‘‘the activities and resources of the United Nations, of its specialized 
agencies and of other international bodies related to the peaceful uses of 
outer space.”’ 

The members of the Technical Committee took as a basis working papers 
circulated by the United States and Italy on the scientific possibilities of 
use of outer space and on the activities and resources of the United Nations 
and the specialized agencies in the field of outer space. The Technical 
Committee also received oral comments from persons connected with such 
organizations as UNESCO, the World Meteorological Organization (WMO), 
the International Telecommunications Union (ITU) and the International 
Civil Aviation Organization (ICAO).5 There was general agreement that 
the exploration of space was ‘‘a task vast enough to enlist the talents of 
scientists of all nations.’’*® Just as there was no way to limit the defini- 
tion of ‘‘atmosphere’’ for WMO’s weather purposes, there was general 
agreement that outer space was scientifically indivisible.*. The usefulness 
of participation in space efforts by nations lacking launching capabilities, 
particularly through such voluntary co-operative scientific arrangements 
as the IGY’s successor in this field, COSPAR (Committee on Space Re- 
search), was emphasized and the United States was complimented several 
times on its offers to permit scientists from other nations to design ex- 
periments to be carried out by U.S.-launched satellites.*| The stress was 
on co-operative efforts of the COSPAR type, though it was generally agreed 
that, when the research stage was passed, functional intergovernmental 
arrangements of the WMO, ITU type were probably essential. The pos- 
sibility of international launching sites was also raised. 

The Technical Committee’s report was approved by the Ad Hoc Com- 
mittee on June 18, and became part of the report to the General Assembly.’ 
This report stressed that to make best use of all available talent and, in 
some cases, due to the costs involved, ‘‘space activities, scientific and tech- 
nological . . . even more than .. . astronomy .. . inherently ignore na- 
tional boundaries. Space activities must to a large extent be an effort of 
Planet Earth as a whole.’’ The connection between military activities 
and space research with its hampering effect on exchange of information 
was also noted, but it was concluded that the development of space vehicles 
has reached the point in several countries where it was a question of engi- 
neering only, not of science. Some of the potentially useful scientific 
studies were outlined, as were the techniques available for use and the 
possibilities for application of new knowledge to improvement in weather 

4See U.N. Does. A/AC.98/L.1 and Rev. 1; L.4—6. 

5 See, for example, ibid. SR.2, pp. 3 ff. 

6 Dr. Hugh L. Dryden, ibid. SR.2, pp. 4-6. See also comments of the Iranian repre 
sentative, ibid. SR.2, pp. 3-4. 

7 See ibid. SR.2, pp. 6-7. 
8 See remarks of the Japanese and Italian representatives, ibid. TECH/SR.1. 
9 The Technical Committee’s Report is U.N. Doc. A/AC.98/3. 
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forecasting, radio communications, mapping and navigation. Interna- 
tional co-operation was felt to be desirable or even essential for such mat- 
ters as orderly use of radio frequencies, registration of orbital elements 
at a central point, removal of spent satellites, termination of transmis- 
sions, re-entry, recovery and return of equipment, identification of origin 
and contamination both of outer space and of Earth on return. The 
allocation of radio frequencies for space activities was suggested as ‘‘the 
first technical area in which immediate international action is required.’’ 
The ITU was urged to act on the radio problem, and stress was laid on the 
usefulness of COSPAR, the International Council of Scientific Unions 
(ICSU), UNESCO, the World Data Centers, and WMO in promoting 
international co-operation. A need was felt for a suitable center related 
to the United Nations to act as a focal point for co-operative efforts in 
outer space. It was suggested that the United Nations Secretariat might 
include a small section to keep co-operation under review, or a new U.N. 
body might be created to do that job. There was, however, no need yet 
for ‘‘an international agency for outer space.’’ 

The Legal Committee proceeded with the aid of working papers and 
drafts submitted by the United States and Mexico.’® Its report was also 
approved by the Ad Hoc Committee on June 18. The Committee observed 
that the provisions of the United Nations Charter and of the Statute of the 
International Court of Justice are, as a matter of principle, not limited 
in their operation to the confines of the Earth.‘ It was agreed that not 
enough was now known about the actual and prospective uses of outer 
space to make a comprehensive code practicable or desirable, but that it was 
necessary to take ‘‘timely, constructive action and to make the law of 
space responsive to the facts of space.’’ 


It was unanimously recognized that the principles and procedures 
developed . . . to govern the use of such areas as the air space and 
the sea deserved attentive study for possibly fruitful analogies . 
[though] outer space activities were distinguished by many specific 
factual conditions . . . that would render many of its legal problems 
unique.?? 


Among legal problems susceptible of priority treatment, it was sug- 
gested, is the broad one of freedom of outer space for exploration and use. 
Here, the Legal Committee, in mentioning the flight of space vehicles 
‘‘over’’ countries during the IGY, suggested that 


10 U.N. Does. A/AC.98/L.7 and L8. 

‘1 The Legal Committee’s Report is U.N. Doe. A/AC.98/2. 

12In a proposed draft report, the words ‘‘the sea’’ were followed by ‘‘and other 
regions of the Earth.’’ These words were deleted at the insistence of the Argentine 
representative, who argued that they might be taken to mean the Polar Regions and 
that ‘‘The territories of Antarctica were subject to national sovereignty, a fact that 
excluded any possibility of analogy with air [sic] space. As the general trend of the 
report was in favor of treating outer space as res communis omnium, he wished to en- 
Sure that the ... paragraph was not interpreted to mean that the same situation pre- 
vailed with respect to Antarctiea.’’ U.N. Doc. A/AC.98/C.2/SR.5 (PROV). 
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with this practice, there may have been initiated the recognition or 
establishment of a generally accepted rule to the effect that, in prin- 
ciple, outer space is, on conditions of equality, freely available for 
exploration and use by all in accordance with existing or future inter- 
national law or agreements. 


Other priority problems included by the Committee were liability for 
injury or damage caused by space vehicles, including the need for ma- 
chinery to determine liability and ensure payment of compensation. Here, 
the Committee suggested the compulsory submission to the International 
Court of Justice of disputes between states as to liability, and considered 
relevant ICAO experience with respect to the 1952 Convention on Damage 
Caused by Foreign Aircraft to Third Parties on the Surface. Allocation 
of radio frequencies, termination of transmissions, avoidance of interference 
between space vehicles and aircraft, identification and registration of ve- 
hicles through markings, call signs and orbit and transit characteristics, 
registration and co-ordination of launchings, and re-entry and landing 
problems were also considered of current importance. 

Problems which may be ignored for the present, as either too remote 
from the point of view of technological development or because activities 
can be conducted without their resolution, were thought to include the 
determination of precise limits between airspace and outer space, the 
provision of regulations against contamination of outer space or from 
outer space, the promulgation of rules covering sovereignty, exploration, 
settlement and exploitation of celestial bodies and rules for the avoidance 
of interference among space vehicles.* As is obvious, the report avoids 
commitments on several problems which many feel are more imminent than 
the Committee is cautiously willing to acknowledge. 

The Secretary General’s Report usefully details the activities of the 
international scientific organizations—the Scientifie Unions, ICSU, the 
IGY, COSPAR and others—in relation to the need for co-operation and 
co-ordination of research in outer space. The same treatment is then ac- 
corded to intergovernmental organizations, the United Nations itself, 
UNESCO (and the Provisional International Computation Center in 
Rome, a UNESCO-sponsored project), WMO, ITU, and ICAO. The es- 
sentials of this report were also included in the Ad Hoc Committee’s 
Report.** 

Chairman Matsudaira’s suggestions,’® modified by Swedish proposals and 
some slight changes advocated during the discussions, were adopted as the 
conclusions of the Ad Hoc Committee to be transmitted to the General 
Assembly along with the three reports already described.’® These con- 
clusions may be briefly summarized. No autonomous intergovernmental 
agency should be created at this time nor should any such existing agency 


18 The United States had also suggested that the problem of relations with extra- 
terrestrial life has a very low priority. U.N. Doe. A/AC/98/L.7. 
14 See U.N. Doc. A/AC.98/4, and, as approved by the Committee, ibid. L.13. 
15U.N. Doc. A/AC.98/L.10. 
16 See U.N. Does. A/AC.98/L.11, SR.4 (PROV) and SR.5 (PROV). 
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be asked to undertake over-all responsibility for space matters. There 
might be a small unit in the Secretariat to serve as a focal point for co- 
operation and a small committee to advise the Secretary General. Finally, 
there could be a special committee of the General Assembly (although the 
criteria for its composition could not be agreed upon**) which would 
fulfill the following functions: 


(a) To provide a focal point for facilitating international co-operation 
with respect to outer space activities undertaken by governments, 
specialized agencies, and international scientific organizations ; 

(b) To study practical and feasible measures for facilitating interna- 
tional co-operation, including those indicated by the Ad Hoc Com- 
mittee in its report under paragraph 1(b) of the resolution [of 
December 13, 1958] ; 

(c) To consider means, as appropriate, for studying and resolving legal 
problems which may arise in the carrying out of programs for 
the exploration of outer space ; 

(d) To review, as appropriate, the subject matter entrusted by the 
General Assembly to the Ad Hoc Committee in resolution 1348 
(XIIT). 


Thus, the Committee stressed at most a role of co-ordination or the 
promotion of co-operation for the United Nations, though the Swedish 
representative expressed fears that there might be an increasing gap be- 
tween the great forward surge of space activities and the efforts of the 
United Nations to promote the use of space for the benefit of all mankind, 
unless immediate action was taken within the United Nations.’* Others, 
however, insisted on ‘‘modest proposals’’ to meet only the most pressing 
needs." The Ad Hoc Committee’s caution is quite understandable in the 
political circumstances, since in any actual program for promoting the 
peaceful uses of outer space, the non-participation of the Soviet Union 
would rob the effort of much of its value. It was the obvious hope that if 
Soviet non-participation were due to any misunderstanding of the Com- 
mittee’s functions, that difficulty would be overcome. Of course, if, as a 
matter of national policy, the Soviet Union does not wish to co-operate 
in this effort, it will find pretexts for further refusals. 

The Committee finished its work and approved its Report to the General 
Assembly on June 25, 1959.2° 


Puiuie C. JESSUP 
HowarpD J. TAUBENFELD 


17 The Australian representative suggested that not only geographical distribution but 
the present distribution of capabilities and active interest in outer space also be con- 
sidered. U.N. Doe. A/AC.98/SR.5 (PROV), p. 4. On the difficulties with this idea, 
see U.N. Press Release OS/26 (June 25, 1959). 

18 U.N. Doe. A/AC.98/SR.4 (PROV), p. 6. 

19 See, e.g., ibid. SR.5 (PROV), pp. 4-5. 

20 See ibid. SR.5 (PROV). The Report is U.N. Doc. A/4141. 
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to 


SOVIET TREATY PRACTICE ON COMMERCIAL ARBITRATION SINCE 1940 


In contrast with the postwar treaty practice of the United States by 
which provisions on commercial arbitration have been incorporated in 
treaties of friendship, commerce and navigation, of similar pattern, Soviet 
practice in this field has not been uniform, and both the instruments used 
and the contents of these instruments have been extremely varied. 

Like the United States,’ the Soviet Union was not a party either to the 
Geneva Protocol on Arbitration Clauses of September 24, 1923, or to the 
Geneva Convention on the Execution of Foreign Arbitral Awards of 
September 26, 1927,° and with the considerable growth of trade within 
the last twenty years, the Soviet Union has concluded a large number of 
agreements with foreign countries, both Communist and non-Communist, 
that contain provisions on arbitration. These agreements have been con- 
cluded on a purely bilateral basis, and in that respect, Soviet policy on 
commercial arbitration can be said to have a certain similarity to that 
pursued by the United States, even though the objects of that policy have 
been different. 

The point of departure for the pages that follow is the Convention o! 
September 7, 1940, on the Exchange of Goods and Payments with Sweden.‘ 
For, although prior to that date the Soviet Union concluded certain agree- 
ments* containing provisions on commercial arbitration, these agree- 
ments were not numerous, and it was only after the signature of the con- 
vention with Sweden that the Soviet Union ean be said to have embarked 
on a systematic policy of concluding a large number of bilateral agree- 
ments containing provisions on commercial arbitration. The _ bilateral 
agreements in question have taken the form of treaties of commerce and 
navigation,® treaties of commerce ® and trade agreements.’ 

The provisions on commercial arbitration contained in these bilateral 
agreements are of three varieties: declarations of principle on the right 


+ 


1For a complete summary of U.S. treaty policy, see Herman Walker, Jr., ‘‘U: 


States Treaty Policy on Commercial Arbitration, 1946-1957,’’ International Trade Arbi 
tration, 1958, p. 49. 

2 Were either the U.S.A. or the U.S.S.R. to sign and ratify the United Nations Co: 
‘nforcement of Arbitral Awards, of June 10, 1958, su 


vention on the Recognition and I 
levelopment in the treaty policy on commercial! art 


a step would be an important « 
tion of the country so signing and ratifying. 

8 Followed by the Protocol to the Convention of Oct. 7, 1940. 

4See, for instance, the treaty with Germany of Oct. 12, 1925, Part VI; the 
Agreement with Belgium of Sept. 5, 1935, Art. 13; the treaty with Turkey of Oct. > 
1937, Art. 12. 

5 See the treaty with Denmark of Aug. 17, 1946, and the Protocol thereto; the tr 
with Hungary of July 15, 1947; the treaty with Czechoslovakia of Dec. 11, 1947; th 
treaty with Italy of Dec. 11, 1948; the treaty with Austria of Oct. 17, 1955; and the 
treaty with Bulgaria of April 1, 1958. 

6 See the treaty with Poland of July 7, 1945; the treaty with Rumania of Feb. - 
1947; the treaty with Finland of Dee. 1, 1947; and the treaty with Switzerland 
March 17, 1948. 

7 See the Trade Agreement with France of Sept. 3, 1951; the exchange of notes re’at:ns 
to the Trade Agreement with the Lebanon of April 30, 1954; and the Trade Agreen 


with Canada of Feb. 29, 1956. 
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settle commercial disputes by arbitration, provisions on the recognition 
and/or the enforcement of awards, and rules of procedure. 


1. Declarations of Principle on the Right to Settle Commercial Disputes 


by Arbitration 


The Trade Agreement with Canada provides that disputes arising from 
business transactions covered by the Agreement may be settled by arbitra- 
tion (Article 6). Similar declarations of principle, though couched in 
somewhat different terms, will be found in the Trade Agreement with 
France.’ in the exchange of notes relating to the Trade Agreement with 
the Lebanon, in the treaties with Austria,® Czechoslovakia,’° Denmark," 
Hungary,'? Italy,’ and Rumania,“ as well as in the convention with 
Sweden (Article 14). 

Ilowever, unlike the various other instruments of which mention has 


just been made, the trade agreements with Canada and France and the 


exchange of notes with the Lebanon do not contain any other provisions 
on arbitration, for their purpose, insofar as arbitration is concerned, is to 
affirm the right to settle a commercial dispute by arbitration. Naturally, 
had the Soviet Union been a party to the Geneva Protocol of 1923, no 
such declaration of principle would have been necessary. 


2. Provisions on the Recognition and Enforcement of Arbitral Awards 


Articles on the enforcement of arbitral awards will be found in the 
treaties with Austria, Bulgaria, Czechoslovakia, Finland, Hungary, Po- 
land, Rumania and Switzerland, and articles on the recognition and the 
enforcement of awards will be found in the treaty with Italy, as well as in 
the convention with Sweden of September 7, 1940. 

The provisions to be found in the treaties with Bulgaria (Article 18), 
Czechoslovakia (Article 14), Finland (Article 13), Hungary (Article 17), 
Poland (Article 10) and Rumania (Article 14), are similar in content, the 
prototype being the treaty with Poland of July 7, 1945. These treaties 
provide that the Contracting Parties undertake to enforce within their 
territory arbitral awards made by standing or ad hoc tribunals, where 
the awards relate to a dispute arising from a transaction entered into by 
the nationals or juridical persons of the Contracting Parties. Under these 
treaties, the enforcement of an award can be refused solely in three cases: 
First, where the award has not acquired the force of a final decision under 
the law of the country in which it was made; secondly, where the award 

‘Art. 11. Under this article provision is made for the jurisdiction of courts of law 
in the absence of an agreement to arbitrate. 

* Art. 11. Under this article it is expressly stated that an agreement to arbitrate 
excludes recourse to courts of law for the purpose of settling the dispute. 

10 Art. 4 of the Schedule to the treaty. 

11 Arts. 14 and 15. The latter article contains provisions designed to avoid a conflict 
of jurisdiction in the absence of an agreement to arbitrate. 

12 Art. 5 of the Schedule to the treaty. 13 Art. 4 of the Schedule to the treaty. 

14 Art. 4 of the Schedule to the treaty. 
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requires a party to the dispute to take any action prohibited by the law 
of the country in which enforcement is sought; thirdly, where the award 
is contrary to the public policy of the country in which enforcement is 
sought. 

In addition, the treaties mentioned in the preceding paragraph provide 
that enforcement proceedings are to be carried out in conformity with the 
legislation of the country where enforcement is sought. 

Both the respective treaties with Austria (Article 11) and with Switzer- 
land (Article 11) are similar in content to the treaty with Poland as to the 
grounds on which the enforcement of awards is refused, as to the pro- 
cedure for enforcement, and, in the ease of the treaty with Austria, as to the 
awards covered by the treaty. The treaty with Switzerland differs on the 
latter question, for the treaty is stated to apply to the enforcement of 
awards made ‘‘pursuant to commercial contracts entered into by individ- 
uals, juridical persons or associations resident in the territory of either 
Contracting Party.’’ 

Both the Treaty of Commerce and Navigation with Italy and the 
Convention on the Exchange of Goods and Payments with Sweden contain 
provisions on the enforcement of arbitral awards that differ considerably 
from those to be found in the treaty with Poland. But before these 
provisions are examined, mention should be made of the fact that, whereas 
in the treaties of the Polish prototype the recognition of awards, as op- 
posed to their enforcement, is not covered explicitly, both the treaty with 
Italy and the convention with Sweden use the terms ‘“‘recognition and 
enforcement.”’ 

In the Convention on the Exchange of Goods and Payments with Sweden 
(Article 15), the Contracting Parties undertake to recognize and enforce 
within their territories awards made in accordance with the procedure 
established under the protocol to the convention,'® provided that the awards 
in question relate to disputes arising from transactions between ‘‘institu- 
tions, firms and nationals’’ of either country. In addition to arbitral 
awards made under the procedure established by the protocol, the conven- 
tion provides for the recognition and enforcement of other arbitral awards, 
on condition that such awards be made pursuant to arbitral agreements 
valid under the law ef the country where the arbitration is held. 

Under the convention, the enforcement of an award made under the 
procedure provided for in the protocol can be refused in six eases alone. 
The first ground for refusal is where the award has been set aside in the 
country where it was made. The second ground is where, in the country 
where the award was made, the question of its validity is pending before 
a court of law, or where the award has not acquired the force of a final 
decision in that country, such as where the time limit for petitioning to 
set aside the award has not expired. The third and fourth grounds on 
which enforcement can be refused are where, in the country in which en- 
forcement is sought, the subject matter of the dispute is not one that can 


15 The provisions of the protocol are examined in part 3 of this note. 
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be settled by arbitration, or where the award is contrary to public policy. 
The last two cases of refusal are those in which the unsuccessful party 
was not informed of the proceedings in time to present his defense or was 
not legally represented, and those in which the award does not relate to 
the dispute referred to arbitration under the arbitral agreement, or where 
there is no such agreement. 

Unlike any of the preceding treaties that have been referred to, the 
Treaty of Commerce and Navigation with Italy places on the party seek- 
ing to enforce an award the onus of proving its regularity. The treaty 
provides that arbitral awards made in the territory of either Contracting 
Party, in respect of disputes arising from commercial transactions be- 
tween nationals or juridical persons of either Contracting Party, shall be 
enforceable in the territory of the other, provided that they have acquired 
the force of a final decision under the law of the country in which they 
were made, and provided that they are not contrary to public policy under 
the law of the country in which enforcement is sought (Article 21). 

In addition, the treaty with Italy provides that enforcement proceedings 
shall conform with the law of the country where enforcement is sought. 


3. Provisions on Arbitral Procedure 


Mention has been made of the fact that the Treaty of Commerce and 
Navigation with Denmark affirms the right to settle commerical disputes 
by arbitration. In addition, the treaty envisages negotiations between 
the Contracting Parties designed to conclude an agreement whereby arbitral 
procedure is standardized (Article 14). Until the time when such an 
agreement has been entered into, certain rules of arbitral procedure have 
been established by the protocol to the treaty. These rules govern com- 
mercial transactions where the parties to such transactions wish to pro- 
vide for the settling of future disputes by arbitration. 

The following matters are covered by the protocol on the organization 
of arbitral procedure: the composition of the arbitral tribunal; the ap- 
pointment of the arbitrators; the place of arbitration. 

The protocol provides that each party to an arbitration shall appoint 
an arbitrator, and that within fourteen days of their appointment the 
arbitrators shall appoint a chairman. In appointing the chairman, the 
arbitrators are allowed complete liberty of choice, including the right to 
choose one of the persons whose names appear on a panel '® drawn up by 
the Danish Ministry of Commerce, Industry and Shipping and the U.S.S.R. 
commercial representatives in Denmark. Where the arbitrators fail to 
agree upon a chairman, the latter is appointed by the drawing of lots 
from the names appearing on the panel. Where the arbitration is held at 
Copenhagen, the drawing of lots takes place at the Copenhagen Chamber 
of Commerce, and where the arbitration is held at Moscow, the lots are 
drawn at the U.S.S.R. Chamber of Commerce.** It is expressly provided 

16 The panel consists of five Danish and five Soviet nationals. 


17 The protocol also has certain provisions as to the persons who may be present at 
the drawing of the lots, ete. 


> 
i 
1 
e. 
] 
al 
TO 
n- 
7) 
il 


886 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 53 


that the chairman cannot be objected to by the parties once he has been 
appointed. 

Under the protocol, arbitrations are held in the country of the claimant, 
but, at the request of either party, hearings may be held at the place where 
the goods forming the subject matter of the dispute are situated. 

At first sight, these rules on arbitration would appear to be somewhat 
fragmentary and incomplete, for the protocol fails to deal with a number 
of vital questions such as, inter alia, what law the arbitrators are to apply, 
what their powers are, within what time limit the award is to be made, 
and how costs are to be dealt with. However, as the purpose of the protocol 
is provisional, and as in East-West trade relations the difficulty of agreeing 
upon a place of arbitration often constitutes a stumbling block to the sue- 
cessful conclusion of a contract, the protocol constitutes a break *® in the 
current trend of attempting to have all arbitrations ‘‘at home’’ as op- 
posed to having some, at any rate, abroad. While this trend is not limited 
to East-West trade,’® it is prevalent in that sphere *° where the various 
Soviet trading organizations have always attempted to insert in their 
contracts with Western traders an arbitration clause providing for arbitra- 
tion in Moscow,*? whereas Western traders have been equally adamant 


seeking to provide for arbitration in their own countries. 

The Convention of September 7, 1940, on the Exchange of Goods and 
Payments with Sweden contains a proviso whereby the parties to a com- 
mercial transaction between Sweden and the U.S.S.R. can agree to settle 
disputes by arbitration in accordance with the arbitration rules set out in 
the protocol to the convention (Article 14). 

The protocol to the convention expressly provides that an arbitration 
agreement excludes recourse to courts of law. In addition to this provi- 
sion, the protocol covers the following matters: the initiation of the arbitral 
procedure; the composition of the arbitral tribunal; the appointment and 
replacement of the arbitrators; the place of arbitration; the applicable 
law ; costs. 


18 Another break in that tendency, insofar as the U.S.S.R. is concerned, will be f 
in the various protocols relating to general conditions of sale that have been conclud 
by the U.S.S.R. Ministry of Commerce with the Ministries of Commerce of various 
other countries in Eastern Europe. Under these protocols, provision is made for t! 
holding of arbitrations in the defendant’s country. See Korolenko, USSR Commercial 
Treaties and Conventions 194-195 (Moscow, 1953). 

19 See Peter Benjamin, ‘‘ Inter-Institutional Agreements Designed to Extend Existing 
Facilities for International Commercial Arbitration,’’ 8 International and Comparative 
Law Quarterly 289 (1959 

20 On this policy, see André Tune, ‘‘Les aspects juridiques du commerce entre les pays 
d’économie planifiée et les pays d’économie libre,’’? Revue Internationale de Dr 
comparé, 1958, No. 2; John Hazard, ‘‘State Trading and Arbitration,’’ Internati 
Trade Arbitration 94. 

21 On the procedure before the Foreign Trade Arbitration Commission of the U.S.S.2 
Chamber of Commerce, see Peter Benjamin, ‘‘Apergu des institutions arbitrales 
1’Europe de 1’Est qui exercent une activité dans le domaine de 1’arbitrage commer¢i 
international,’’ Revue de 1’Arbitrage, 1957, No. 4, p- 114, and 1958, No. 1, p. 2; see a's 
Domke, ‘‘ The Israeli-Soviet Oil Arbitration,’’ in this JouRNAL, p. 787 above. 
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Unlike the protocol to the treaty with Denmark, the protocol to the 
convention with Sweden contains a proviso on how the arbitral machinery 
envisaged is set into motion. The protocol provides that an arbitration is 
commenced by the claimant sending a registered letter to the other party 
informing him of the claimant’s arbitrator’s name and address, and calling 
upon the other party to appoint an arbitrator and inform the claimant of 
his appointment, name and address within fourteen days of the receipt 
of the claimant’s letter. 

As in the ease of the protocol to the treaty with Denmark, provision is 
made for complete liberty of choice with regard to the appointment of an 
arbitrator. 

One of the ‘‘gaps’ 


in the protocol to the treaty with Denmark was its 
failure to cover what was to happen when the defendant failed to ap- 
point an arbitrator. Under the protocol to the convention with Sweden, if 
the defendant omits to appoint an arbitrator, the claimant is entitled to 
request the Stockholm Chamber of Commerce (where the defendant is of 
Swedish nationality) or the Moscow Chamber of Commerce (where the 
defendant is of Soviet nationality) to appoint an arbitrator on the de- 
fendant’s behalf. 

The protocol to the convention with Sweden also contains provision for 
the challenging of arbitrators by requesting the Stockholm Chamber of 
Commerce (where the challenged arbitrator was appointed by the Swedish 
party) or the Moscow Chamber of Commerce (where the challenged arbi- 
trator was appointed by the Soviet party) to remove and replace an 
arbitrator. 

Like the protocol to the treaty with Denmark, the protocol to the con- 
vention with Sweden provides for a three-member arbitral tribunal, con- 
sisting of the arbitrators appointed by either party and a chairman desig- 
nated by the arbitrators within fourteen days of their appointment. The 
arbitrators are allowed complete liberty of choice, including the right to 
appoint as chairman one of the persons whose names appear on the panel 
of arbitrators drawn up annually by the Swedish Ministry of Commerce 
and the U.S.S.R. commercial representatives in Sweden. 

An innovation under the protocol is that the panel consists exclusively 
of nationals of third countries.22 Where the arbitrators fail to agree upon 
a chairman, or where they appoint as chairman a person whose name does 
not appear on the panel and such person is successfully challenged by 
either party, the chairman is appointed by the drawing of lots from the 
names appearing on the panel 

As was the case with the protocol to the treaty with Denmark, arbitra- 
tions are held in the claimant’s country, but, at the request of either party, 
hearings can be held at the place where the goods forming the subject 
matter of the dispute are situated. A further exception to the rule that 
. *? A second panel is also set up consisting of 4 members (similarly chosen from na 
tionals of third countries) and constituting a reserve from which members of the first 


panel are replaced by the drawing of lots where death or incapacity prevents a mem- 
ber of the first panel from acting. 
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hearings take place in the claimant’s country is contained in a proviso 
that where an application is made for a declaration as to the rights of a 
party or for the ascertainment of a fact, without there being a demand for 
payment or performance, then the arbitrators sit in the defendant s 
eountry. 

Under the protocol to the convention, the arbitrators are required to 
make their award on the basis of the contract in respect of which the 
dispute arose, and in accordance with the applicable law under the relevant 
system of conflict. The arbitrators are also empowered to apply the gen- 
erally accepted usages of international trade. 

The question of costs is dealt with by merely requiring the arbitrators 
to award costs. 

Although the provisions on arbitration that have been mentioned are 
more complete than those to be found in the protocol to the treaty with 
Denmark, it should nevertheless be observed that, as a code of arbitration, 
these rules are silent on a large number of questions that may arise in the 
course of an arbitration. The rules do not cover the powers of the arbi- 
trators in general, and in particular the possibility of their proceeding 
ex parte, their making an interim award, or ordering security for costs; 
nor is there any guidance on the question of evidence that may be admitted. 
unless it can be said that the provisions relating to the law which the arbi- 
trators are to apply do not solely cover the substantive law applied to th: 
dispute, but also relate to the procedure. The rules are equally silent on 
the time for filing a defense or counterclaim, the form of the award, and 
the basis on which costs are to be awarded. Nor is there any indication 
as to whether an award is final, once made. 


* * * 


Based on a policy of bilateralism, it will have been seen from the above 
that Soviet treaty practice has been extremely varied, for not only will 
there be found statements of principle on the right to settle commercial 
disputes by arbitration, but also provisions on the recognition and en- 
forcement of awards, often varying from one treaty to another, as well as 
procedural rules on arbitration. 

From the point of view of the development of international commercial 
arbitration, the latter form of treaty is of great importance, for it const- 
tutes a radical departure from the traditional variety of treaty touching 
upon commercial arbitration, where recognition and enforcement alone are 
dealt with, or where the right to settle commercial disputes by arbitration 
is proclaimed. Moreover, from the point of view of East-West trade re- 
lations, the two protocols containing rules on the procedure of arbitration 
constitute a useful attempt, in clearly defined markets, to avoid a dead- 
lock on the choice of a place of arbitration. 

Were the Soviet Union to sign and ratify the United Nations Conver: 
tion on the Recognition and Enforcement of Foreign Arbitral Awards 0! 
June 10, 1958, it would mark a significant departure from the policy 0 
bilateralism pursued up till now with regard to international commercial 
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arbitration. However, it should be stressed that the United Nations Con- 
vention deals exclusively with the recognition and enforcement of arbitral 
awards rather than with rules of procedure, and that, with regard to the 
recognition and enforcement of awards, the provisions of the convention do 
not affect the validity of any of the instruments referred to in this note.*® 


Peter BENJAMIN 
Assistant Legal Adviser, 
United Nations Economic Commission for Europe * 


POINT FOUR AND CODIFICATIONt 

The American technical assistance program known as Point Four (be- 
cause it constituted point four in President Truman’s message to Congress 
in 1949) usually is concerned with helping so-called underdeveloped 
countries in the fields of health, education, agriculture and industry. 
More recently such aid also has been given with regard to problems of 
public administration, but very rarely only in the domain of law and, in 
particular, in that of codification. Only a few such codification or re- 
lated projects seem to have been undertaken thus far. They shall be de- 
scribed here briefly. 

1. Liberia. The first codification project originated in a request made 
early in 1952 on behalf of Mr. William V. 8. Tubman, President of the Re- 
public of Liberia, to Professor Milton R. Konvitz of Cornell University 
to prepare a code of laws for Liberia. An agreement was entered into be- 
tween the U. 8. Technical (now International) Cooperation Administration, 
Cornell University and Liberia, which provided for the preparation of a 
complete code of laws drawn along the lines of the best and latest American 
Federal and State models. After a survey on the spot in the spring of 
the same year, Professor Konvitz concluded that it would be better to 
base the code on Liberia’s own experiences and ideas, i.e., on the laws 
enacted by the Liberian Legislature since 1847, when Liberia became an 
independent republic. This was agreed upon and within two months a 
complete set of all statutes, colonial laws and executive orders still in force 
was collected (perhaps the only such complete collection in the world). 
A professional staff of three members of the New York State Bar with 
experience in the drafting of statutes was engaged to prepare a systematic 
code out of the large mass of laws which had been assembled. By the 
summer of 1955 a first draft was completed which was reviewed by a com- 

*3 See Art. VII of the Convention, reprinted in 53 A.J.I.L. 420 (1959). 

* The views expressed herein are the writer’s personal views and should not be inter- 
preted as those of the Organization. 

t For information used in this note the present writer is indebted to Professor Milton 
R. Konvitz of Cornell University, Director of the Liberian Codification Project, and to 
Miss Carol Piper, Chief, Technical Resources Branch, Public Administration Division, 
International Cooperation Administration. 

1The above summary follows closely the Introduction by Professor Konvitz to 


Liberian Code of Laws of 1956, Vol. I, pp. vii-x (Ithaca, 1957), reprinted in 2 Journal 
of African Law 116-118 (1958). 
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mission of Liberian officials. The commission, which included the Solicitor 
General and the Assistant Attorney General of Liberia, introduced many 
changes in the draft to reflect present pratices and the understanding of 
Liberian lawyers as to the present status of the law of Liberia. The Project 
staff thereupon drew up a revised code which incorporated all the changes 
made at the conferences with the commission. The new draft was sub- 
mitted to the Legislature of Liberia and adopted by the same as the ‘“‘Li- 
berian Code of Laws of 1956.’’ 

Following completion of the draft a new agreement was concluded be- 
tween the Government of Liberia and Cornell University. This provided, 
inter alia, for preparing an index to the Code, for seeing through its 
publication, and for drafting such revisions thereof as may become neces- 
sary. The first two tasks were duly completed in 1957, when the Liberian 
Code of Laws was published in four volumes.’ In the terms of section 1 
of the Law of March 22, 1956, Validating the Code, the Code ‘‘embraces 
all of the general laws of the Republic of Liberia in force on December 
31, 1955’’ and replaces ‘‘all existing general statutory laws of the Re- 
public to that date.’’ The Code is arranged alphabetically and consists of 
37 titles; it also includes an up-to-date version of the Liberian Constitution. 

To bring the Code up to date, the Project staff prepared a first Sup- 
plement to the same which covers the laws passed by the Liberian 
Legislature since the adoption of the Code through its 1957-58 session, 
and puts them into systematic form and order. The Supplement is to be 
enacted by the Liberian Legislature. 

The Project staff also is preparing new laws, and revisions of some laws 
included in the Code. 

2. Panama. Since the creation of the Republic of Panama in 1903, 
close to 3,000 laws and acts of equal rank (including a dozen very compre- 
hensive Codes like the Civil, Commercial, Penal Codes, et cetera) and more 
than 7,000 executive decrees of general importance have been adopted. 
They are all published in the Gaceta Oficial, but there is no general index 
to the more than 200 bulky volumes of this official publication nor individ- 
ual indices to the yearly volumes. There are special collections of the 
laws and decree-laws (but not of the executive decrees) which, however, 
are neither up to date nor indexed. It is thus very difficult (if not nearly 
impossible) to know whether there is a law or decree on a certain subject, 
and if so, whether it has been amended or abrogated, and where its text 
can be found. 

With a view to remedying this situation, an agreement between the 
Government of Panama and the International Cooperation Administra- 
tion and a contract between the latter and the University of Tennessee 
concluded in 1955, provided, inter alia, for the services of a codification 
adviser to develop a coding and indexing system for the laws and de 
erees of Panama and for the Supreme Court decisions. 

In this capacity the present writer, with the assistance of a staff provid 
by the Government of Panama and the Law School of the Universit) 


2 Liberian Code of Laws of 1956 (4 vols., Cornell University Press, Ithaca, 1957). 


Ws 


1959 | NOTES AND COMMENTS 891 


’anama, took an inventory of the legislative material mentioned above and 
of the Supreme Court decisions concerning the constitutionality of the same. 
A ecard index, comprising ecards for each legal text and decision and ar- 
ranged alphabetically by subject matter, was set up. The entire material 


so indexed is being analyzed to determine the relationships between the 
various acts and decrees and to find out which of them are in force and to 
what extent they are in force at the present time. Upon completion of this 
analysis, about half-way done by the Adviser and to be finished by the Law 
School of the University of Panama, an Index of the Law in Force in 
Panama will be published. On the basis of this Index it is intended to 
prepare up-to-date editions of the various Codes of Panama (e.g., the Civil 
Code, adopted in 1916 and since then revised numerous times, exists only in 
a 1926 official edition), and of other important laws and then perhaps also 
an all-inclusive Code of Panamanian Law. 

In the meantime a first volume of Legislacién Panameja has been pre- 
pared and published.* It consists of an Analytical and a Chronological 
Index of the Constitutions, legislative acts, decrees and resolutions, codes, 
laws and decree-laws of Panama adopted since the Republic was founded, 
and of the court decisions concerning their constitutionality rendered 
since 1941 (when judicial review of legislation was instituted in Panama). 

Volume II of Legislacién Panamejiia will be the above-mentioned Index of 
the Law in Force in Panama. It will be both more and less comprehensive 
than Volume I: more comprehensive in that it will also include the exec- 
utive decrees, and less comprehensive in that it will be concerned only 
with material considered to be in force. 

In order to institutionalize the work, the Adviser drafted a bill for the 
creation of a Servicio Técnico de Legislacién. Among other things this 
Service is to keep the Index up to date and, in general, to advise the 
Government in all matters of codification. The bill has not yet passed the 
National Assembly of Panama. 

3. Turkey. Within the framework of a public administration co-opera- 
tion program in Turkey a New York University team, under the terms of a 
contract with the International Cooperation Administration, began to 
prepare in 1955 a ‘‘detailed master subject index’’ of the laws of Turkey, 
which never seem to have been completely classified. ‘‘Although not an 
immediate purpose, such an index might be useful in the preparation of a 
compilation and codification of the Turkish Statutes and a general en- 
eyclopedia of Turkish law.’’* Early in 1956, 375 manuscript pages of the 
Master Index were completed. Work on it then seems to have been sus- 
pended. According to a recent Progress Report the project is to be 
revived.5 


Legislacién Panamefia, Vol. I (Universidad de Panam4, Panam4, 1958, 595 pages). 
* Report of Progress: Program of Technical Cooperation in Public Administration 
for Turkey (Graduate School of Public Administration and Social Service, New York 
University, Feb. 1, 1956), p. l4a. 
5 Idem, July 1, 1958, p. 28. 
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4. Thailand. The Research Division of the Institute of Publie Ad- 
ministration at the University of Thammasat, under a contract financed 
by the International Cooperation Administration, in 1957 began work on a 
‘fecomprehensive compilation of laws, decrees and regulations dealing 
with governmental administration; in the absence of a Thai legal code ® 
* This work resulted in the publi- 


>? 


this collection will have special value. 
eation, in 1958, of a volume entitled: Laws, Royal Decrees, and Ministerial 
Regulations relating to Public Administration in Thailand’ This is a 
selective index to the Law Directories, 1951-1956, and to the Royal Thai 
Government Gazettes, 1957-1958, and it is more comprehensive than the 
title may suggest: the material covered includes, inter alia, the Constitu- 
tion, the National Assembly, elections, national and local administration, 
the legal and court systems, citizenship, aliens, commerce, labor, social 
welfare, and education. 

Conclusion. The above are interesting examples of international legal 
co-operation and of the réle which universities can play in it. The work 
done is beneficial not only to the country concerned but also to other 
countries by making knowledge of the various legal systems more easily ac- 
cessible to them. 

From this point of view, information on one branch of American Federal 
law is quite ‘‘underdeveloped,’’ too: treaties, together with the Constitu- 
tion and Federal legislation, are the ‘‘supreme law of the land.’’ Yet, as 
pointed out in the Preface to United States Treaty Developments,’ there 
is no one publication which provides full up-to-date information on the 
status of the treaties and agreements to which the United States is a party. 


‘ 


The situation has improved now with the editions of Treaties in Force, 
after an interval of some fifteen years. It will further improve if and when 
the proposed supplements to United States Treaty Developments (discon- 
tinued for eight years) are published again. The contrast between the 
readily available full data on the other two sources of the supreme law of 
the land and the incomplete, dated information on this source of ever- 
growing importance is, however, quite striking, and something like a ‘‘U.S. 
Treaty Code’’ is very much needed. 

Sato ENGEL 


6 There is an ancient Thai Code which has never been indexed. The above-mentioned 
Research Division sponsored such an index which ‘‘will open up the ancient code to 
more ready and systematic use by students, historians and legal scholars’’ (Second 
Semi-Annual Progress Report, Indiana University Public Administration Team to the 
University of Thammasat, Nov. 3, 1955, to May 3, 1956). 

7Idem, Fifth Semi-Annual Progress Report, May 3—Nov. 3, 1957. 

8 Institute of Public Administration, University of Thammasat, March 31, 1958, 54 
pages, mimeographed. 

9 Department of State Pub. 2857. Cf. also Engel, ‘‘On the Status of International 
Legislation,’’ 44 A.J.I.L. 737-739 (1950). 

10 Department of State Pub. 6762. 
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THE BRITISH INSTITUTE OF INTERNATIONAL AND COMPARATIVE LAW 


Announcement has recently been received of the formation of the British 
Institute of International and Comparative Law for the purpose of provid- 
ing a center for studying the practical application to current problems 
of publie and private international law and comparative law, including 
Commonwealth, Colonial and foreign law. The Institute, which brings 
together the Grotius Society, founded in 1915, and the Society of Compara- 
tive Legislation and International Law, founded in 1894, will seek to 
provide the means of ascertaining British law and practice in general for 
inquirers and visitors from foreign countries, and will promote research on 
selected subjects. It is intended to become the principal British organiza- 
tion for the encouragement of research and for exchange of views in the 
whole field of international and comparative law. By promoting in a 
practical way the mutual comprehension of different legal systems and 
problems of law, it is hoped that the work of the Institute will make a use- 
ful and important contribution to international peace and understanding. 

The International and Comparative Law Quarterly, previously pub- 
lished by the Society of Comparative Legislation and International Law, 
will henceforward be published under the auspices of the Institute. The 
Transactions of the Grotius Society, published annually, will also appear 
under the auspices of the Institute. In addition, the Institute will be 
associated with the preparation, already under way, of the British Digest 
of International Law and Practice. The Institute is also undertaking to 
produce a Survey of Colonial Law and to study the Common Law as it is 
being developed to meet new problems by the courts in the different parts 
of the Commonwealth. 

The Institute will serve as a source of information on legal matters af- 
fecting British commercial, financial and private interests abroad, and 
in this connection will hold joint meetings with trade associations and 
similar bodies on current problems arising in these fields. 

Under its Articles of Association the Institute’s activities are comprised 
under three divisions: the Comparative and International Law Division, the 
Grotius Division, and the General Division. The first of these will be con- 
cerned with matters within the purposes of the Society of Comparative Leg- 
islation and International Law, the second, with those of the Grotius Society, 
and the General Division will have the general management of the Institute’s 
affairs, under a Council of Management. The Chairman of the Council is 
the Right Honorable Lord Denning. His alternate is Mr. M. E. Bathurst. 
An Advisory Board, composed of prominent lawyers in the fields of the 
{nstitute’s projected activities, is divided into sections on Public Inter- 
national Law, Comparative Law, and Private International Law. The 
Right Honorable Lord Shaweross is Chairman of the section on Public 
International Law; the Honorable Mr. Justice Diplock is Chairman of the 
section on Comparative Law; and the Honorable Mr. Justice Karminski 
is Chairman of the section on Private International Law. 

Individuals and corporations are eligible for membership in the Insti- 
tute, subject to the approval of the Council. The annual membership fee 
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is £4 4s and entitles members to receive the four issues of the International 
and Comparative Law Quarterly and the annual volume of Transactions 
of the Grotius Society. For those who wish to receive only one of these 
publications the membership fee is £3 3s. For persons in the United 
Kingdom studying to enter the legal profession or who have been qualified 
in the profession for less than three years, the annual membership fee 
(not ineluding either publication) is £1 1s. Applications for membership 
should be addressed to the Secretariat of the Institute, 4 Pump Court, 
Temple, London, E.C.4. 
E. H. F. 


THE SOCIETY’S NEW QUARTERS—THE TILLAR MEMORIAL BUILDING 


Last fall the Society was able to acquire the spacious mansion at No. 2223 
Massachusetts Avenue, corner of R Street, N.W., Washington, D.C., through 
the generosity of Mrs. Benjamin J. Tillar. After title to the premises was 
taken, use of the premises was prevented by the zoning regulations of the 
District of Columbia. Recourse was then had to the Congress to permit 
an exception to the zoning regulations, and the Society is happy to an- 
nounce that a bill allowing use of the premises as the national headquarters 
of the Society was enacted, and signed by the President on August 25, 1959 
(P.L. 86-208, 86th Congress, 73 Stat. 431, 36 U.S.C. 341-352). 

Preparations are now being made to make the house, to be known as the 
Benjamin Johnston Tillar Memorial Building, suitable for occupancy by th: 
Society. The expense that will necessarily be incurred for renovating the 
premises will be substantial and may exceed $30,000. The Society will 
gratefully receive contributions in any amount toward this purpose from 
any person, corporation or other source willing to give tangible expression 
of its support for the aims and objectives of the Society. If such finan- 
cial support is forthcoming, it is to be anticipated that the Tillar Building 
may be dedicated to the Society’s use in the course of its next annual 
meeting scheduled to take place April 28-30, 1960. 

G. ALBRECHT 
Chairman, Committee on Financing and Endowment 


INSTITUTE ON LEGAL ASPECTS OF THE EUROPEAN COMMUNITY 
The Federal Bar Association will sponsor the first conference in the 
United States on the Legal Aspects of the European Community. The 
conference will be held February 11, 12, and 13, 1960, at the Hotel Statler, 
Washington, D. C. Leaders and legal officials from the executive branches 
of the Common Market, Euratom, and the Coal and Steel Community will 
participate in the conference on the legal issues and problems raised by 
Western European economic integration and their impact upon commercial, 
industrial and financial relations with the United States. 
The American Bar Association, the American Society of International 
Law and the Washington Foreign Law Society will join the Federal Bar 
Association as co-sponsors of the conference. 
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Among those who will address the conference is Mr. Jean Rey, a leading 
representative of the European Community. He is a member of the nine- 
man Commission of the European Economic Community and was formerly 
Minister of Economie Affairs of Belgium. He has served in the Belgian 
Parliament and as a delegate to the United Nations and the Council 


of Europe. 

Another principal speaker at the conference will be Mr. Michel Gaudet, 
Director of the Joint Legal Service for all three Communities (Common 
Market, Euratom, and Coal and Steel). Mr. Gaudet was previously Di- 
rector of the Legal Department of the High Authority of the Coal and Steel 
Community and prior to that had been Director of the Office of the Seere- 
tary of State for Finance and Economie Affairs of France. 

At the session on Thursday, February 11, 1960, which opens at 9:15 a.m., 
the following subjects will be discussed: ‘‘An American Lawyer Views the 
Community ’’; ‘‘ Effects of the Community on the Pattern of U.S. Business in 
Europe’’; ‘‘A General Survey of Community Infrastructure’’; ‘‘ Business 
Organization Problems and How the Community Will Affect Them’’; ‘‘Tax 
Planning for the European Common Market’’; and ‘‘Trademarks and 
Patents. ”’ 

On Friday, February 12, the subjects for discussion will be: ‘‘ Restrictive 
Trade Practices’’ ; ‘‘ Economie Effect on American Enterprise of Conditions 
of Controlled Competition in the Community’’ ; ‘‘ Legal Problems under the 
U. S. Antitrust Laws Incident to Doing Business in the Community’’; 
‘Financing Operations in Europe’’; ‘‘Services Offered by U. S. Govern- 
ment Agencies in Regard to Doing Business in the Community’’; and 
‘The Court of Justice and Legal Systems of the Community.’’ 

The final session on Saturday, February 13, will be devoted to ‘‘ Legal 
Aspects of Euratom’’; ‘‘The Coal and Steel Community’’; and ‘‘Great 
Britain, the ‘Outer Seven,’ and the Common Market.’’ 

A banquet is scheduled for Thursday, February 11. 

Iienry T. King, Jr., Deputy General Counsel, International Co-operation 
Administration, is Chairman of the European Community Conference Com- 
mittee. Others on the Committee include Whitney Gillilland, President- 
elect, Federal Bar Association; George S. Leonard, Deputy Chief, Civil 
Division, Department of Justice; Mark Massel, Brookings Institution ; 
Nathan Ostroff, Assistant General Counsel, Department of Commerce; 
Sigmund Timberg; E. K. Gubin; Lawrence C. Moore; Phillip Levy ; Dorothy 
Goodwin ; Mareus Hollabaugh ; Harry Inman; Donald K. Duvall; Henry M. 
Shine, Assistant Director, Commission on Civil Rights; Abe MeGregor Goff, 
Commissioner, Interstate Commerce Commission, and A. J. Esgain. 

There will be a registration fee for the full conference of $15.00 for 
members of the Federal Bar Association and $40.00 for non-members. 
Checks in payment of registration fees should be made payable to the 
Federal Bar Association and forwarded to Mr. Henry T. King, Jr., Chair- 
man of the Conference Committee, c/o Federal Bar Association, 1737 H 
Street, N.W., Washington, D. C. 


H. F. 
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CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


COLLECTED AND ANNOTATED BY 


Denys P. Myers 


EpitTor’s Note: Through the generosity of The International Law Fund, 
the AMERICAN JOURNAL OF INTERNATIONAL Law is able to undertake, on an 
experimental basis, a new section devoted to Contemporary Practice of the 
United States relating to International Law. In making a three-year grant 
to the JourNAL, the Trustees of The International Law Fund—Lord 
MeNair, Lord Shaweross and Sir Gerald Fitzmaurice—attached no condi- 
tions as to its expenditure. It was the view of Mr. E. Lauterpacht, Seere- 
tary of the Fund, that the Trustees would be happy if the JouRNAL saw fit 
to use some of the grant for the publication of documents or surveys of 
contemporary United States practice relating to international law. The 
3oard of Editors of the JourNaL has authorized the inclusion of a section 
on contemporary practice on an experimental basis and has been fortunate 
in securing the experienced services of Mr. Denys P. Myers to initiate 
the project. 

Criteria for the selection of materials may vary with experience, but 
the guiding purpose will be to select materials which reveal contemporary 
practice by the United States in invoking and applying principles, rules 
and procedures of international law or policies relating thereto. Although 
effort will be made to place the documentary materials or policy statements 
in an appropriate frame of reference, their value as precedents will remain 
a matter of appreciation —H. W. B. 


RECOGNITION OF GOVERNMENTS 


Provisional Government of Cuba recognized by United States—Notes 
from Ambassador to Foreign Minister 


On January 1, 1959, President Fulgencio Batista and the members of his 
Government fled from Cuba before the advancing forces of the 26th of 
July Movement. The leader of that Movement, Fidel Castro, designated 
Judge Manuel Urrutia Lleo President of Cuba, who immediately organized 
a Cabinet. On January 7, 1959, the Ambassador of the United States, 
Earl E. T. Smith, delivered to the Foreign Minister of Cuba, Roberto 
Daniel Agramonte, a note which read: 


I have been instructed by my Government to inform Your Excel- 
lency that, having noted with satisfaction the assurances given by 
the new Government of Cuba of its intention to comply with the inter- 
national obligations and agreements of Cuba, the Government of the 
United States is pleased to recognize the Government under the Presl- 
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dency of Dr. Manuel Urrutia Lleo, as the provisional Government of 
the Republic of Cuba. 

At the same time the Government of the United States expresses 
the sincere good will of the Government and people of the United 
States towards the new Government and the people of Cuba. 


Recognition of a new government in an existent state involves a judgment 
on the part of the recognizing government that the new régime is in 
effective contro! of the country and capable of maintaining order, as well 
as the formal assurance by the new government that it intends to comply 
with its international obligations. The terms of the note of recognition 
are, therefore, the acceptance of a proposal in what amounts to an exchange 
of notes. 


Non-recognition in multilateral instruments—reservations excepting 
reciprocity between certain parties to multilateral conventions 


The majority of the states of the world do not accredit missions to one 
another,? but they deal with one another in the organs of the United 
Nations and other international organizations under the Charter and 
other constituent instruments, and as parties to other multilateral treaties. 
Ordinarily no issue is raised in these practical multilateral relations as to 
whether or not A and B individually admit the existence or legitimacy of 
each other. The matter is raised by reservations made by several states 
to the International Sugar Agreement of 1958, to which the United States 
has acceded. 

The agreement of December 1, 1958, supersedes a previous one of 
October 1, 1953, and stems from the earlier one of May 6, 1937, to which 
China was a party. The Republic of China is one of the ‘‘ participating 
governments’’ under the agreement of 1958. In signing for China its 
representative made the following reservation : 


The Government of the Republic of China is the only legitimate 
Government of China. In signing this Agreement, I declare, in the 
name of my Government, that any statements or reservations made 
thereto which are incompatible with or derogatory to the legitimate 
position of the Government of the Republic of China are illegal and 
therefore null and void. 


In signing for the Soviet Union, Czechoslovakia and the Polish People’s 
Republic their representatives made reservations to the effect of this 
Soviet assertion : 


The signing, in behalf of the Union of Soviet Socialist Republics, 
of the present draft of the agreement, which in Articles 14 and 34 
mentions China (Taiwan), by no means indicates a recognition of the 
Chiang Kai-shek government over Taiwan territory, nor the recog- 


140 Department of State Bulletin 128 (1959). 
2If each Member of the United Nations aceredited a diplomatic mission to each 
of the other Members, the total number of missions would be 6,642. There are 
probably not more than 2,500 diplomatic missions actually accredited, though much 
bilateral business is done by temporary missions and through consular officers. 
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nition of the so-ealled ‘‘National Government of China’’ as the legal 
and competent government of China. 


Alternately the United Kingdom and Denmark, which have ‘‘recognized”’ 


the People’s Republic of China, made reservations to this effect : 


At the time of signing the present Agreement I declare that since 
the Government of the United Kingdom do not recognise the National- 
ist Chinese authorities as the competent Government of China they 
eannot regard signature of the Agreement by a Nationalist Chinese 
representative as a valid signature on behalf of China. 


‘‘China (Taiwan)’’ by the agreement is one of the exporting countries 
which is assigned a basic tonnage quota for the free market, as is also 
‘Germany, Eastern,’’ but without a vote in the Council. On the other 
hand, the Federal Republic of Germany continues as a participating gov- 
ernment and has Council votes as an importing country. This treatment 
of German entities was the subject of a Czechoslovak reservation which 
stated ‘‘that the expression ‘Germany, Eastern’ to designate the German 
Democratic Republic in Article 14 is not correct’’ and continued: 


The German Democratic Republic was established on October 7th, 
1949 on the basis of the Constitution which was approved by the 
Third German People’s Congress on May 30th, 1949. By virtue of 
a series of Acts undertaken by the Soviet Union the German Demo- 
eratic Republic acquired full sovereignty under international law. 
The German Democratic Republic equally obtained international recog- 
nition by the establishment of diplomatic, economic and trade relations 
with many countries. The official designation of this sovereign state 
is, as can be seen, for example, in Article 2 of the above-mentioned 
Constitution, the German Democratic Republic, and hence this is the 
only correct designation to be used in international legal documents. 


These reservations are expressions of political fact to the governments 
making them and are put forward with relation to an agreement which 
is designed to deal with a complex economic-agricultural matter of common 
eoncern. In legal effect they give notice that certain of the participating 
governments are not on speaking terms with each other. The purpose of 
the agreement, however, is to bring together the suppliers and consumers 
of an essential product and to order its distribution. The agreement deals 
with states which either export or import sugar from the territories they 
control and administer, and it would be relatively ineffective if any of 
either category were omitted. The agreement disregards political relations 
between the parties and provides that each of the ‘‘participating govern- 
ments’’ is a member of the International Sugar Council, which is charged 
with managing the system established by the agreement. The casting of 
the 45 votes of the Federal Republic of Germany in the 1,000 votes of the 
importing countries or the 65 votes of China in the 1,000 votes of the ex- 
porting countries is not likely to affect the decisions of the Council sufi- 
ciently to bring into application the political gestures of the reservations. 

Use of this sort of reservation to a multilateral convention was first 
made by the United States and Spain as to the Convention signed at Paris 
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June 21, 1926, revising the International Sanitary Convention of July 


17, 1912. 


ratification of the United States was deposited with the following 
standings and conditions’’: 


The Soviet Union was a party to the 1926 convention and the 
under- 


1. The ratification of the International Sanitary Convention is not 
to be construed to mean that the United States of America recognizes 
a regime or entity acting as government of a signatory or adhering 
power when that regime or entity is not recognized by the United 


States as the government of that power. 


2. The participation of the United States of America in this Inter- 
national Sanitary Convention does not involve any contractual obli- 
gation on the part of the United States to signatory or adhering 
power represented by a regime or entity which the United States 
does not recognize as representing the government of that power until 
it is represented by a government recognized by the United States. 


TERRITORIAL JURISDICTION 


Treaty applicable to a state’s territory is not a commitment on the extent 
of the territory—boundary between Muscat and Oman and Saudi 


Arabia 


The Treaty of Amity, Economic Relations and Consular Rights between 
the United States and Muscat and Oman, signed December 20, 1958, was 
considered by the Senate Committee on Foreign Relations on April 7, 
1959. Wilson T. M. Beale, Assistant Secretary of State for Economic 
Affairs, was asked, inasmuch as the suzerainty of the Sultan is a contro- 
versial question in the Arab world,* whether neighboring Arab states had 


been advised 
‘‘rephied that : 


these states had been informed and had offered no objections. 


says the committee report, 


Because the borders of Muscat and Oman are not clearly defined 
and have been a matter of dispute between Saudi Arabia and the 
Sultan, the committee inquired as to whether the treaty might amount 
to recognition by the United States of the Sultan’s suzerainty over the 


disputed territory. 


Mr. David Newsom, officer in charge of Arabian 
Peninsula Affairs of the Department of State, testified as follows: 


* * * By the treaty we recognize as we always have the inde- 
pendence of the Sultan of Muscat and Oman, but there is no effort 
in this treaty to reach any definition of what the Sultan’s territories 


are. 


The committee asked why the United States chose to abstain when 
the question of Oman’s political status was brought before the United 


Nations in the fall of 1957. 


Mr. Newsom replied : 


Our position at the time it was suggested that this be inscribed 
on the Security Council agenda was that the international status 
of Inner Oman was somewhat obscure, and we did not have sufficient 


information to state definitely what its character was. 


84 Trenwith, Treaties, Conventions, ete., 4962, 5018; U. S. Treaty Series 762; 4 


Stat. 2492. 


*On the status of Muscat and Oman, see 
Quarterly 108 (1958). 
5 Sen. Exec. Rep. 1, 86th Cong., Ist Sess. 
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The inquiry was made with respect to Article XIV of the treaty, which 


reads: 


The territories to which the present Treaty extends shall comprise 
all areas of land and water under the sovereignty or authority of 
the United States of America, other than the Panama Canal Zone and 
the Trust Territory of the Pacific Islands, and of the Sultan of Museat 
and Oman and Dependencies. 

Note was made of this information when the treaty was before the 
Senate in Executive Session on April 28, 1959, for advice and consent to 
it. It follows that the Senate understood the treaty to apply to the terri- 
tory which the Sultanate of Muscat and Oman controls and administers, 
and that the United States takes no position with respect to territory 
claimed by the Sultan or by neighboring states. That is the usual mean- 
ing of the word ‘‘territory’’ in bilateral treaties, which cannot undertake 
to be cognizant of the relations of either party with third parties. In 
special circumstances the tacit understanding is made explicit. 

Two instances may be cited. The Mutual Defense Treaty between the 
United States and Korea, October 1, 1953,° recognizes as a casus foederis 
in Article III ‘‘an armed attack in the Pacific area on either of the Parties 
in territories now under their respective administrative control, or here- 
after recognized by one of the Parties as lawfully brought under the ad- 
ministrative control of the other.’’ The Senate had that spelled out in an 
understanding that specified an external ‘‘armed attack against territory 
which has been recognized by the United States as lawfully brought under 
the administrative control of the Republic of Korea.’’ 

In the Mutual Defense Treaty between the United States and the Re- 
public of China, December 2, 1954,' Article II refers to ‘‘territorial in- 
tegrity’’—the now standard phrase—and Article V recognizes the casus 
foederis as ‘‘an armed attack in the West Pacific Area against the terri- 
tories of either of the Parties.’’ Article VI prescribes that these terms 


shall mean in respect of the Republic of China, Taiwan and the 
Pescadores ; and in respect of the United States of America, the island 
territories in the West Pacific under its jurisdiction. The provisions 
of Articles II and V will be applicable to such other territories as 
may be determined by mutual agreement. 


With respect to the last sentence, the Secretary of State told the Senate 
Committee on Foreign Relations on February 7, 1955, that any extension 
of the treaty ‘‘to additional territories would in practical terms amount 


2 or 


to an amendment of the treaty and should be submitted to the Senate ! 
its advice and consent.”’ 

Alliances made by the United States in recent years employ some pre- 
cision in defining the territorial casus foederis in the case of states the 


boundaries of which are not regarded as in doubt. Article 4 ot 


«Arr 
) 


6 T.I.A.S., No. 3097; 5 U. S. Treaties 2368; 1 American Foreign Policy, 1950-1%: 
Basic Documents 897. 
7T.LA.S., No. 3178; 6 U. S. Treaties 433; 1 American Foreign Policy, 1950-195 


Basic Documents 945. 


h 
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Inter-American Treaty of Reciprocal Assistance, Rio de Janeiro, Sep- 


tember 2, 1947, describes by latitude and longitude the hemispheric region 
to which it applies. With respect to individual states, Article 9 specifies 
that invasion would occur by 
trespassing of boundaries demareated in accordance with a treaty, 
judicial decision, or arbitral award, or, in the absence of frontiers 
thus demarcated, invasion affecting a region which is under the 
effective jurisdiction of another state. 
Article 6 of the North Atlantic Treaty, April 4, 1949, defined the area 
in which an armed attack would be restricted as 


the territory of any of the Parties in Europe or North America, 


the Algerian departments of France . . . the occupation forces of any 
Party in Europe . . . the islands under the jurisdiction of any Party 
in the North Atlantic area north of the Tropic of Cancer or .. . the 


vessels or aircraft in this area of any of the Parties. 
The protocol of accession of Greece and Turkey, October 17, 1951, added 
the territory of Turkey and the forces, vessels or aircraft of any of the 
Parties in the Mediterranean Sea. The protocol of accession of Germany, 
Oetober 23, 1954, did not describe its area. 

Article V of the Mutual Defense Treaty with the Philippines, August 
30, 1951, and of the Security Treaty between the United States, Australia 
and New Zealand, September 1, 1951, describe the area affected as ‘‘the 
metropolitan territory of any of the Parties, or on the island territories 
under its jurisdiction or on its armed forces, public vessels or aircraft in 
the Pacific.’’ Article VIII of the Southeast Asia Collective Defense 
Treaty, September 8, 1954, describes the ‘‘treaty area’’ in geographic 
terms, with a provision that it be amended if other states accede.® 


MARITIME .JURISDICTION 


Cuban-United States Commission for the Conservation of Shrimp in 
Eastern Gulf of Mexico—area of jurisdiction subordinate to Commis- 
sion’s responsibility 


A Convention for the Conservation of Shrimp was signed between the 
United States and Cuba at Havana, August 15, 1958, and promptly rati- 
fied by Cuba. In the report to the President for transmission to the 
Senate, the Acting Secretary of State noted that the convention was 
called for by reason of the depletion of the principal shrimp fishery which 
embraced ‘shrimp grounds lying north of a line drawn from Key West 
to Loggerhead in the Tortugas insular group and covering an area about 
70 miles long and 20 to 25 miles wide.’’ The two governments were 
concerned with its conservation as a joint fishery.” The relatively definite 

8 The articles cited or quoted are in 1 American Foreign Policy, 1950-1955; Basic 
Documents 791, 792. 813. 853, 871, 874, 879, 914. The reports with the treaties also 
discuss these articles. 

®Sen, Exec. B, 86th Cong., 1st Sess., p. 2. The Convention was ratified by the 
President of the United States on June 12, 1959. 
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delimitation of the fishery as known to the negotiators is not reflected in 
the ‘‘convention area’’ as defined in Article I of the convention: 


The area to which this Convention applies, hereinafter referred 
to as ‘‘the Convention area,’’ shall be the waters of the Gulf of Mexico 
off the coast of Cuba and the Florida coast of the United States, in- 
eluding territorial waters, in which are found stocks of shrimp of 
common concern. 


It ean be seen from comparing the two areas that the negotiators did 
not trust the shrimp to co-operate in their own conservation by keeping 
within their habitual bounds. The problem thus involved in asserting 
jurisdiction beyond territorial waters is not new and is at the heart of 
controversies on its extension. 

The regulations which the Commission for the Conservation of Shrimp 
in the Eastern Gulf of Mexico, set up by the convention to consist of equal 
3-man Cuban and United States sections, should be more precise. Such 
regulations (Article III, 2) will bind Parties to co-operate in their execu- 
tion unless either Party objects within 60 days of the issuance of the 
regulations. By Article V the United States and Cuba agree upon the 
following enforcement action outside of territorial waters: 


1. Any national or vessel of a Contracting Party which engages in 
operations on the high seas in violation of regulations which enter 
into foree pursuant to Article III of this Convention may be seized 
by duly authorized officers of the other Contracting Party and de- 
tained by the officers making such seizure and delivered as soon as 
practicable to an authorized official of the country to which such 
person or vessel belongs, at the nearest point to the place of seizure 
or elsewhere as may be agreed upon. 

2. The authorities of the country to which such person or vessel 
belongs alone shall have jurisdiction to conduct prosecutions for 
violation of the regulations which enter into force pursuant to Article 
III of this Convention and to impose penalties for such violation, 
and the witnesses and proof necessary for such prosecutions, so far 
as any witnesses or proofs are under the control of the seizing 
Country, shall be furnished with all reasonable promptitude to the 
authorities having jurisdiction to conduct the prosecutions. 

3. Each contracting party shall be responsible for the proper ob- 
servance of this convention and of any regulations adopted under the 
provisions thereof in the portions of its waters covered thereby. 


Territorial sea and fisheries—preparation for 1960 Conference—United 
States opposed to 12-mile limit—efforts to achieve a compromise formula 
Loftus E. Becker, Legal Adviser, Department of State, in an address 
before the National Canners’ Association in Chicago, Illinois, February 

21, 1959, made the following statement: 
On the tenth of December of last year, the United Nations General 


Assembly adopted a resolution '® convening a second Law of the 5ea 
Conference at Geneva in March or April, 1960 to reach agreement 0D 


10 U.N. Doc. A/Res./1307(XIII), Dee. 10, 1958. 


1140 Department of State Bulletin 373 (1959). 
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the question of the breadth of the territorial sea and fishery limits. 
The United States is already actively engaged in consultations with 
other governments with a view to reaching an agreed position on these 
questions which will be likely to gain acceptance by a two-thirds 
majority at the next Conference. 

Because of the requirements of our national security interests and 
our responsibility with respect to the defense of the free world, the 
United States cannot accept an extension of the breadth of the terri- 
torial sea out to twelve miles and will seek in every way possible to 
reach an agreement which will provide for a narrow territorial sea. 
The achievement of this objective, vital to the security of ourselves 
as well as our allies, is of paramount importance. I am convinced, 
however, that this objective can be achieved through mutual coopera- 
tion and by meeting the legitimate economic interests of a number 
of states which would then support our position for a narrow terri- 
torial sea. 

The success of our efforts will depend largely on our ability to 
solve the fisheries question. It seems to me that an arrangement 
envisaging a narrow territorial sea coupled with an exclusive fisheries 
zone, which preserves the right of those who have historically 
fished there to continue to do so, would accrue to everyone’s benefit. 
It would strike a just balance between the interests of the coastal state 
and the interests of fishermen off another state’s coasts. Some of 
our ablest and most experienced legal and fisheries experts are working 
full time in order to reach a solution of this problem along these lines. 
It is hoped that the exact terms of such a compromise can be formu- 
lated as a result of explorations within other governments, if possible 
prior to the 1960 Conference, as we have learned from the last Confer- 
ence the importance and advantages of pre-Conference agreement on 
positions of fundamental importance. 

In closing, let me state that such an agreement which will un- 
doubtedly entail some sacrifices deserves the support of all of us since 
I am certain that a failure to agree on these questions of the breadth 
of the territorial sea and fisheries limits at the next Conference will 
result in extensive unilateral extensions of the territorial sea with 
very grave political, economic, and military consequences for the 
free world. I am sure that you all feel as I do, that it is far better 
to reach agreement on these two outstanding questions at the next 
Conference by means of a reasonable accommodation of various con- 
flicting interests than to lose everything to those whose political, 
economic, and military interests are diametrically and irrevocably 
opposed to our own.?! 


Extension of territorial sea rejected—Panama’s assertion of 12-mile ter- 


ritorial zone not recognized by United States—rights with respect to 
Panama Canal not affected 


The Republic of Panama in December, 1958, enacted a law which ex- 
tended its jurisdiction over territorial waters to a width of 12 miles from 
the coast. On January 9, 1959, United States Ambassador Julian F. 


ee handed to the Minister of Foreign Affairs a note reading as 
ollows : 
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I have the honor to refer to your note No. 1096 dated December 23, 
1958 transmitting a copy of Republic of Panama Law No. 58 of De- 
eember 18, 1958 which has as its purpose the extension of the ter- 
ritorial sea of the Republic of Panama to a distance of 12 miles from 
the coast. 

I have been instructed to state that the United States Government 
considers this action of the Republic of Panama is regrettable in view 
of the recent action of the United Nations General Assembly in voting 
overwhelmingly to call an international conference to consider the 
breadth of the territorial sea and fishery matters. 

It is the view of my Government, as expressed at the United Nations 
Law of the Sea Conference and on previous occasions, that no basis 
exists in international law for claims to a territorial sea in excess of 
three nautical miles from the baseline which is normally the low water 
mark on the coast. Furthermore, in the United States view there is 
no obligation on the part of states adhering to the three-mile rule to 
recognize claims on the part of other states to a greater breadth of 
territorial sea. 

My Government hopes that the Government of Panama will find it 
possible to reconsider its action and awaits the further consideration 
of the question of the breadth of the territorial sea by the international 
community. In the meantime the Government of the United States 
reserves all of its rights in the area which is the subject of Republic of 
Panama Law No. 58 of December 18, 1958.** 


An unofficial English version of the Panamanian law follows: 


Law No. 58 
(of December 18, 1958) 
By which the Republic of Panama extends its territorial sea to 
a distance of twelve miles. 


The National Assembly of Panama 
Considering : 


That the three-mile rule concerning breadth of the territorial sea 
never had unanimous acceptance ; 

That at present the great majority of the coastal states of the world, 
‘“‘mindful of geographic, geological and biological factors, as well as 
the economic necessities of their people and their security and de- 
fense,’’ have proceeded to extend beyond three miles the breadth of 
their territorial sea; 

That in the last international meetings on the subject it has been 
clearly established that International Law admits as legal the power 
(facultad) of the coastal State to fix the breadth of its territorial sea 
up to a limit of twelve miles, a power of which various nations have 
made use ; 

_ That it is of prime importance for the Republic to extend its sover- 
eign rights over a zone of twelve miles of territorial sea ; 

That such extension has been recommended by the Panamanian 
Delegation which took part in the deliberations of the Geneva Con- 
ference, whose report appears in the Memoria del Ministerio de Rela- 
cones Exteriores de 1958, 


12 Ibid. 127. 
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Enacts: 


Article 1—The Republic of Panama extends its sovereignty, in addi- 
tion to its continental and insular territory and to its interior waters, 
over a zone of territorial sea twelve nautical miles in breadth, over 
the bed and subsoil of the said zone and over the airspace which 
covers it. 

Article 2—The Executive Organ will administer the present Law in 
accord : 


a) With the National Constitution ; 

b) With the Conventions concluded in the United Nations Con- 
ference on the Law of the Sea, held at Geneva in 1958; 

ec) With the international treaties in force; and 

d) With the rights relating (correspondientes) to its historical 
waters. 


Article 3—This Law abrogates or modifies only those provisions in 
force which may be in contradiction with the provisions in the above 
articles. 

Article 4—This Law will enter into force upon its promulgation. 

Done in the city of Panama, on the fifteenth day of the month of 
December of one thousand nine hundred and fifty-eight. 

The President, 

The Secretary General, 
Republic of Panamaé.—National Executive Organ.—Presidency of the 
Republic.—Panama, December 18, 1958. 


To be executed and published. 
Ernesto de la Guardia, Jr. 

The Minister of Foreign Relations, 
Miguel J. Moreno, Jr. 


The Department of State published the note in view of many inquiries 
called forth by the announcement of Panama’s action in the press. The 
Department took the occasion to point out ‘‘that this Panamanian law 
cannot affect the rights of the United States with respect to the Panama 
Canal.’’ In support of this statement it quoted Article XXIV of the Con- 
vention of November 18, 1903, between the United States and Panama 
for the Construction of a Ship Canal," which provides: 


No change either in the Government or in the laws and treaties of 
the Republic of Panama shall, without the consent of the United States, 
affect any right of the United States under the present convention, or 
under any treaty stipulation between the two countries that now 
exists or may hereafter exist touching the subject matter of this con- 
vention. 


1833 Stat. 2234; U. S. Treaty Series 431; 2 Malloy 1349. Various articles, para- 
gtaphs or sentences of this basic treaty have been superseded, abrogated, amended 
or modified by the treaties of March 2, 1936, and Jan. 25, 1955 (53 Stat. 1807; Treaty 
Series 945, and 6 U. S. Treaties 2273; T.I.A.S., No. 3297), but Art. XXIV remains 
in full effect. For details see Treaties in Force... January 1, 1959, p. 132, note 3 
(Dept. of State Pub. 6762). 
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BoUNDARY WATERS 


Diversion of Great Lakes water—Canada protests legislative proposal { 
divert water from Lake Michigan—effect on Great Lakes navigation 
and power plants—Chicago sewage problem 


Since the 82d Congress, 1951-1953, bills have been introdueed into ( 
gress and hearings held on the subject of diversion of additional waters int 
the Illinois Waterway from Lake Michigan, one of the Great Lakes wholl; 
within the United States. The Department of State has called these bills 
to the attention of Canada, the co-riparian of the Great Lakes system, « 
the score that no riparian should go ahead with exploitation of its part of 
a system, when a co-riparian may possibly be adversely affected, without 
consulting the latter and coming to an understanding with it. H.R. 3300 
83d Congress, and H.R. 3210, 84th Congress, were vetoed by the President 
for the reason, among others, that the diversion of water was authorized 
without reference to negotiations with Canada. H.R. 2, 85th Congress, 
which passed the House of Representatives May 22, 1957, was the subject 
of critical comment in a Canadian aide-mémoire of January 6, 1958, and 
was not passed by the Senate, though favorably reported from the Com- 
mittee on Public Works on August 20, four days before adjournment. 

H.R. 1, 86th Congress, provides that for one year (instead of the earlier 
three years) 2,500 eubic feet of water per second shall be diverted fron 
Lake Michigan into the Illinois Waterway by the State of Illinois and the 
Metropolitan Sanitary District of Greater Chicago, an increase of 1,00 
eubie feet over the amount of water provided by the decree of the Suprem: 
Court in 1930 (281 U.S. 181-202). <A study of the effect of this diversion 
would be made by the Corps of Engineers and the Public Health Service 
and a report made as to its value. The Department of State sent a copy o! 
this bill to the Canadian Government on February 9, 1959, in anticipation 
that the Department would be asked to submit the views of the Canadian 
Government at hearings in the Congress, as it had on past occasions. On 
February 20, 1959, the Canadian Government responded with the follow- 
ing aide-mémoire : 


On a number of occasions in the past, the Canadian Government has 
expressed its objections to proposals envisaging increased diversions 0! 
water from Lake Michigan at Chicago. Once again, and at the invita- 
tion of the Government of the United States through the United States 
Embassy’s Aide Memoire of February 9, 1959, the Government ©: 
Canada is anxious to make known its views on legislative proposa's 
now before Congress such as bill H.R. 1, which are intended to au- 
thorize an increased diversion of water from the Great Lakes Basi 
into the Illinois Waterway. 

While recognizing that the use of Lake Michigan water is a matte! 
within the jurisdiction of the United States of America, it is the cou 
sidered opinion of the Canadian Government that any authorization 
for an additional diversion would be incompatible with the arrang® 
ments for the St. Lawrence Seaway and powder development, and Ww" 
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the Niagara Treaty of 1950,’ and would be prejudicial to navigation 
and power development which these mutual arrangements were de- 
signed to improve and facilitate. 

The point has been mae repeatedly by Canada that every with- 
drawal of water from the basin means less depth available for shipping 
in harbors and in channels. Additional withdrawals would have 
adverse effects on the hydro-electric generation potential on both sides 
of the border at Niagara Falls and in the international section of the 
St. Lawrence River, as well as in the province of Quebec, and would 
inflict hardship on communities and industries on both sides of the 
border. 

The Government of Canada therefore protests against the implemen- 
tation of proposals contained in H.R. 1. 


Diversion of Lake Michigan water at Chicago has raised the question of 
co-riparian rights on a national and international level for fifty years. On 
the national level six cases, Wisconsin y. Illinois, have been before the 
Supreme Court between 1929 and 1941.1° The second of those cases, 281 
U.S. 179 (1930), with Minnesota, Ohio, Pennsylvania, Michigan and New 
York, as well as Wisconsin, against Illinois, resulted in a decree dated 
April 21, 1930, 281 U.S. 696, which reduced diversion of water into the 
Chicago Drainage Canal for dilution of sewage from 8,500 to 1,500 cubic 
feet per second. Proposals to Congress to increase that amount have been 
before that body ever since. 

Following the making of arrangements for construction of the St. 
Lawrence Seaway in 1954, the Department of State has called the 
attention of Ottawa to the proposed legislation in Washington and has 
consistently received word that further diversion of Lake Michigan water 
would be prejudicial to Canadian interests. The United States is con- 
cerned with maintaining the co-riparian principle because it has use for 
it in a situation which is the reverse of that at Chicago. The Columbia 
River, like the Great Lakes, is international, flowing from Canada into the 
United States where it is dammed for power. Canada proposes to divert 
its waters in Canada into the Fraser River for the production of power. 
Thus the United States on behalf of the Northwest is as much interested 
in upholding its co-riparian rights as is Canada with respect to the Great 
Lakes. 

Bills in Congress for diversion of water from Lake Michigan put forward 
the interests of the State of Illinois which run counter to the riparian 
interests of other States of the United States and of Canada. If or when 


14 Treaty relating to the Uses of Waters of the Niagara River, Feb. 27, 1950, 
T.LA.S., No. 2130; 1 U. S. Treaties 694; 132 U.N. Treaty Series 223. The St. Lawrence 
Seaway was built in accordance with the St. Lawrence Seaway Authority Act of Canada, 
1952 R.S.C., ¢. 242, and the U. S. Act of May 13, 1954, creating the St. Lawrence Seaway 
Development Corporation, 68 Stat. 92. 

40 Department of State Bulletin 404 (1959). 

16T,. Richard Witmer (ed.), Documents on the Use and Control of the Waters of 
Interstate and International Streams; Compacts, Treaties and Adjudications 565-592 
(1956). For a documented discussion of this problem, see Simsarian, in 32 A.J.I.L. 
488 (1938). See also Missouri v. Illinois and Sanitary Distriet of Chicago, 18u U.S. 208 
(1901) and 200 U. 8. 496 (1906). , 
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an Act of Congress should modify the present diversion of water from 
Lake Michigan, an international understanding with Canada involving the 
adjustment of co-riparian rights will be indicated. 

The facts brought out in hearings on H.R. 1, 86th Congress, to require 
a study of the effect of diverting 1,000 cubic feet of water per second from 
Lake Michigan into the Illinois Waterway for one year were summarized by 
the Committee on Public Works (House Report No. 191), and the House 
of Representatives passed the bill on March 13, 1959. The committee said: 
**Since Lake Michigan is not an international body of water, there is no 
legal obstacle to diversion and the committee feels that any objection which 
Canada might now have could be resolved by appropriate negotiations be- 
tween the two countries.’’ The committee felt that the problem was en- 
tirely dissimilar from the ‘‘very remote possibility’’ of Canada proceeding 
with a diversion from the Columbia River. The House apparently adopted 
the view of the committee that ‘‘the value of helping to solve one of the 
most pressing problems of a great metropolitan area far outweighs what- 
ever slight temporary loss, if any, might be sustained by adjacent areas.”’ 

The sewage problem of the Metropolitan Sanitary District of Greater 
Chicago is the center of this recurring legislative proposal. In 1958 its 
representatives stated that it was able to treat only 90% of the sewage of 
a population of 4,500,000 people and industrial wastes equivalent to the 
sewage of 3,800,000 people. The diversion of 1,500 cubie feet per second 
was only half enough to supply the dilution ratio specified by the Sanitary 
District Act of Illinois and insufficient to prevent nuisance conditions. The 
pumpage for water supply from Lake Michigan amounts to 1,800 cubic 
feet per second and is not an issue in legislative proposals, though the total 
diversion of 3,300 cubic feet per second is brought out by riparian op- 
ponents. 

The effect of a one-year diversion of an additional 1,000 eubie feet per 
second is reported to affect the outflow from Lakes Michigan, Huron, Erie 
and Ontario by a reduction of less than a quarter of an inch, which would 
build up over a period of two years and diminish for fifteen. The com- 
mittee says the effect on navigation would be negligible, but it is claimed 
that it would be felt in the St. Lawrence Seaway. The loss with respect to 
hydroelectric power production in the United States and Canadian plants 
was estimated at $36,000 per year for the 15-year period as against their 
gross annual production of $50,000,000. On the other hand, the Lockport, 
Illinois, plant would gain a production valued at $67,000 for the 15-year 


period. 
NATIONALITY OF CLAIMS 


Legislative conformity to international law rule—position of domestic 
tribunal with respect to citizens naturalized after date of loss 


The Foreign Claims Settlement Commission under the Act of 1949 as 
amended (64 Stat. 12; 69 Stat. 562) has denied claims of persons who 
were not nationals at the time of injury but had been naturalized at the 
time the claim could be presented under the law. Dilution of the pare 
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mount claims of nationals whose ownership of claims was continuous from 
the date of injury through the date of presentation was one of the reasons 
viven by the domestic tribunal, whose awards are payable from Bulgarian, 
Hungarian, Italian and Rumanian funds in the hands of the Government. 
Senate Bill 706 would direct the Commission, whose statutory life expired 
August 9, 1959, to readjudicate claims of persons as ‘‘nationals of the 
United States’’ who held, as of September 14, 1947, the day before the 
Peace Treaties with Bulgaria, Hungary, Italy and Rumania entered into 
force, bonds ‘‘repudiated’’ within 10 years prior to March 10, 1950." 
Among the proponents of this legislation is the Conference of Americans of 
Central and Eastern European Descent, which produced a lengthy petition 
to the Congress ‘‘ proposing a policy of full inclusion of naturalized citizens 
in claims settlements.’’ The Department of State analyzed this petition in 
a memorandum of February 6, 1959, entitled ‘‘The Matter of Nationality 
with respect to International Claims.’’ Section D of this memorandum is 
an examination of the action of the Congress in maintaining the rule of in- 
ternational law in the jurisdiction of the domestic tribunal, which Congress 
could modify by legislation. That section of the memorandum reads as 
follows: 


D. Action by the Congress. 


In view of the above-mentioned impressive array of pronouncements 
by Secretaries of State, of learned professors and authors of recog- 
nized competence in the field of international law and practice, and of 
tribunals, including the Permanent Court of International Justice, it 
is difficult to understand how the proponents of the theories advanced 
in the petition could expect to succeed in their efforts to convince the 
Government of the United States that there is no doctrine in interna- 
tional law which requires that, in order to be legally valid, an inter- 
national claim be national in origin, that is, that the claimant be a 
national of the claimant state at the time his claim arose. Of course, 
two nations could as between themselves, as in the case of Belgium 
and Czechoslovakia referred to above,’® agree to depart from the 
doctrine ; but that fact cannot, as stated above, create a principle of 
international law binding on states which are not parties to such an 
agreement. 

The campaign to obtain in the Congress for naturalized citizens, who 
obtained naturalization after their claims arose, treatment equal to 
that accorded claimants who were nationals of the United States at the 
time their claims arose, began some ten years ago by way of attempts 
to amend the measure which was approved March 10, as the Interna- 
tional Claims Settlement Act of 1949 (64 Stat. 12). These attempts 
were unsuccessful. As pointed out in Senate Report No. 1794 to ac- 
company 8. 3557, 85th Congress, 2d Session, ‘‘. . . bills have been 
introduced on a number of occasions seeking to modify the present 
rule which limits claims to citizens at the time of loss. None of these 


‘7 A hearing entitled ‘‘The International Claims Settlement Act’’ was held May 29, 
1959, before a subcommittee of the Senate Committee on Foreign Relations. The re- 
port of the Hearing on S. 706, to amend the International Claims Settlement Act of 
1949, as amended, 86th Cong., 1st Sess. (68 pp.), contains the texts referred to in this 
note and other material. 

18 Agreement of Sept. 20, 1952. 
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has passed.’’ It may be useful to discuss a few of the proposed 
measures, and the recorded Congressional attitude toward them. 

On February 28, 1955, the Foreign Claims Settlement Commission 
of the United States, with the concurrence of other interested agencies 
of the Executive, transmitted to the Congress a draft bill to provide, 
inter alia, for the adjudication by the Commission of certain claims of 
nationals of the United States against Bulgaria, Hungary and Rumania, 
‘‘in accordance with applicable substantive law, including interna- 
tional law .. . arising out of failure to 


(1) restore, or pay compensation for, property, rights, and in- 
terests of nationals of the United States as required by article 23 of 
the treaty of peace with Bulgaria, articles 26 and 27 of the treaty of 
peace with Hungary, and articles 24 and 25 of the treaty of peace 
with Rumania. Awards entered pursuant to this subsection shal! 
be in amounts not to exceed two-thirds of the loss or damage actually 
sustained; .... 


However, in adopting a revised version of the measure the Committee 
on Foreign Affairs added the following to the language quoted above: 


No claim under this paragraph shall be denied on the sole ground 
that the natural person who originally suffered the loss was not a 
national of the United States if on the date of the armistice with the 
country with respect to which his claim is asserted and continuously 
thereafter until September 15, 1947, such person was a permanent 
resident of the United States, and if he had at any time prior to the 
date of such armistice formally declared his intention of becoming 
a citizen of the United States and had become a citizen of the United 
States by September 15, 1947;.... 

(H.R. 6382, 84th Congress, 1st Session) 


Such action was taken by the Committee despite the nationality re- 
quirement of the respective treaties, and despite the following state- 
ment in the Committee report regarding the significance of the pro- 
vision retained in the bill regarding adjudication of the claims under 
principles of ‘‘international law.’’ 


The inclusion of ‘international law’ would permit the application 
of several principles of law which might not otherwise be available 
to that Commission. One such principle would be that, unless other- 
wise provided by treaty, a claim may not be asserted by a national 
of one country (or by his government on his behalf) against another 
country unless the claimant was a national of the country espousing 
his claim at the time the loss occurred. The underlying theory 1s 
that it is the complaining country which is aggrieved through an 
injury to one of its nationals. Thus, the United States would not 
normally espouse a claim against a foreign government on behalf 
of one of its nationals unless he had been a United States national at 
the time the loss occurred. 

(House Report No. 624, 84th Congress, Ist Sess., p. 13) 


In explanation of its decision to delete the language quoted above, 
which was inserted in the bill by the Committee on Foreign Affairs 
and passed by the House of Representatives, the Committee on Foreign 


Relations stated : 


The general principle controlling the eligibility of a natural per- 
son to file a claim against another government is the familiar rule 
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of international law that such a claim must be continuously owned 
by a national of the claimant State from the time the claim arose 
until the date of its presentation. This principle is followed in the 
bill as it passed the House with respect to the Russian and Italian 
claims, as well as for claims based upon nationalization and com- 
pulsory liquidation of property in the territory of Bulgaria, Hun- 
gary, and Rumania. It is not followed with respect to war damage 
claims or claims of American stockholders in foreign owned cor- 
porations. (See sec. 5 above.) Thus, the bill as approved by the 
House does not contain a uniform standard of eligibility, and con- 
sequently discriminates in principle between various categories of 
claimants. 

In the draft bill originally submitted by the administration to the 
House Committee on Foreign Affiairs, the same principle was ap- 
plied to claims based upon war damage in those three countries. 
As reported by that committee, however, and passed by the House, 
the principle was abandoned for such claims. Instead, section 303 
declares that the claimant need not have been an American citizen 
when the loss was suffered, provided that he was (a) a person who 
had declared his intention to become an American citizen at the 
time of the armistice, (b) had become a citizen by September 15, 
1947 (the date of the peace treaty), and (c) resided in the United 
States permanently from the date of the armistice to the date of 
the peace treaty. 

The committee has carefully considered the arguments advanced 
in support of the proposed extension of eligibility which, if adopted, 
would mark the first time in the claims history of the United States 
that a declaration of intention was equated with citizenship. After 
weighing all pertinent factors, the committee has concluded that such 
a precedent is not desirable. While sympathetic to the plight of 
those unfortunate individuals who were not American citizens when 
they sustained war losses, the committee has had to keep uppermost 
in view the interest of those individuals who did possess American 
nationality at the time of loss. It is these persons who have a 
paramount claim to any funds which may be available. Even 
without the addition of the class here questioned, the funds will be 
insufficient to meet the claims of otherwise qualified claimants, except 
possibly in the case of the Bulgarian and Italian assets. 


To include the non-national-in-origin group would only dilute the 
funds still further, and increase the injustice to poten Bin owners. 
For these reasons, the committee decided to delete the last sentence 
of section 303, paragraph (1), which would have the effect of limit- 
ing the eligible class to claimants who were American citizens at the 
date the loss was sustained. 

(Senate Report No. 1050, 84th Congress, 1st Session, pp. 8-10) 


The bill, as thus amended, was passed by the Senate and referred to 


a committee of conference of the Senate and the House of Representa- 
tives. In explanation of the action of the conferees in agreeing to 
recommend the Senate amendment discussed above, the managers on 
the part of the House stated: 


. This amendment restricts the class of individuals eligible to 
receive awards for war damage claims against Bulgaria, Hungary, 
and Rumania. Under general principles of international law a 
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claim against a foreign government must be continuously owned by 
a national of the claimant state from the time the claim arose until it 
is presented. The House bill provided for an exception from this 
rule in cases where the person who suffered the loss was not a na- 
tional of the United States, but (1) had declared his intention to 
become an American citizen before the armistice; (2) became a 
citizen by September 15, 1947; and (3) resided in the United States 
permanently from the date of the armistice to the date of the peace 
treaty. The Senate amendment struck out this provision of the 
House bill, thereby applying the general rule limiting claimants to 
nationals of the United States... . 

(House Report No. 1475, 84th Congress, 1st Session) 


The bill, amended to delete the amendment contained in the bill as 
passed by the House of Representatives, was enacted into law. (Pub- 
lic Law 285, 84th Congress, approved August 9, 1955; 69 Stat, 562- 


The same issue was before the 85th Congress in connection with its 
consideration of the measure which was enacted as Public Law 85-604, 
section 404 of which provided for the adjudication of claims of na- 
tionals of the United States against Czechoslovakia based on nation- 
alization of property after December 31, 1944, ‘‘owned at the time’’ 
by nationals of the United States. Section 405 specifically provided: 


A claim under section 404 of this title shall not be allowed unless 
the property upon which the claim is based was owned by a na- 
tional of the United States on the date of nationalization or other 
taking thereof and unless the claim has been held by a national of 
the United States continuously thereafter until the date of filing 
with the Commission. (72 Stat. 527, 528) 


In explaining the reasons for this section, the Report of the Foreign 
Relations Committee contained the following paragraphs: 


Heretofore, in determining claims under the International Claims 
Settlement Act, the Claims Commission has required that the prop- 
erty on which a claim is based must have been owned by a national 
of the United States at the time of loss and continuously thereafter 
until the claim is filed. This criterion has been established by ad- 
ministrative interpretation of applicable law. Section 405 makes 
the administrative interpretation explicit as regards the Czecho- 
slovakian Claims Fund. 

The committee is aware that this provision excludes from the 
beneficial effects of the law many worthy Americans who became 
citizens after their property was taken. The committee refers, how- 
ever, to its report on H.R. 6382 (Rept. No. 1050, 84th Cong., Ist 
Sess.) in which a similar question was at issue. At that time, the 


committee stated : 


‘While sympathetic to the plight of those unfortunate indi- 
viduals who were not American citizens when they sustained war 
losses, the committee has had to keep upper-most in view the 
interest of those individuals who did possess American nationality 
at the time of loss. It is these persons who have a paramount 
claim to any funds which may be available.’’ 


As it is now, preliminary estimates indicate that even with section 
405 limiting claims to those based on American ownership of the 
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property at the time of loss, funds are likely to be sufficient only to 
compensate 30 to 50 percent of losses. To add any other group of 
claimants, contrary to the general practice in the past, would simply 
dilute what is already inadequate. 

(Senate Report No. 1794, 85th Congress, 2d Session, pp. 5-6) 


Section 304 of the International Claims Settlement Act of 1949, 
as amended (69 Stat. 562, 572) relating to claims against Italy, pro- 
vided as follows: 


The Commission shall receive and determine, in accordance with 
the Memorandum of Understanding and applicable substantive law, 
including international law, the validity and amount of claims of 
nationals of the United States against the government of Italy 
arising out of the war in which Italy was engaged from June 10, 
1940, to September 15, 1947, and with respect to which provision was 
not made in the treaty of peace with Italy. 


Section 2 of Public Law 85-604 7° amended the section just quoted 
by adding at the end thereof the following: 


Upon payment of the principal amounts (without interest) of all 
awards from the Italian Claims Fund created pursuant to section 
302 of this Act, the Commission shall determine the validity and 
amount of any claim under this section by any natural person who 
was a citizen of the United States on the date of enactment of this 
title and shall, in the event an award is issued pursuant to such 
claim, certify the same to the Secretary of the Treasury for pay- 
ment out of remaining balances in the Italian Claims Fund in ae- 
cordance with the provisions of section 310 of this Act, notwith- 
standing that the period of time prescribed in section 316 of this 
Act for the settlement of all claims under this section may have 
expired. 


In the same Senate Report (No. 1794), the Committee explained the 
reasons for the amendment (section 2 quoted above) for conditionally 
relaxing the nationality requirements with respect to claims against 
Italy as follows (ibid., pp. 8-9) : 


The committee has added a new section to S. 3557 which has the 
effect of modifying section 304 of the International Claims Settle- 
ment Act, as regards claimants against the Italian Claims Fund. 
As the committee has already noted, the existing practice in claims 
legislation, and one which the committee endorses, limits claims to 
those based upon American ownership of a property at the time of 
loss and continuously thereafter until the time of the filing of the 
claim. This practice is essential if those who clearly have first claim, 
as far as the United States is concerned, to the limited funds avail- 
able are to be compensated for their losses. Further, it should be 
noted in this connection that the claims of Americans who became 
citizens after their loss occurred usually are still valid against the 
responsible foreign government. 

However, a special situation has arisen as regards the Italian 
Claims Funds. In this instance, under the Lombardo Agreement 
the Italian Government made a lump-sum settlement with the 
United States Government for the outstanding claims of American 


19 Aug. 8, 1958, 85th Cong. (S. 3557). This section is discussed in a note by Branko 
M. Peselj, 53 A.J.I.L. 144-151 (1959). 
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citizens. It now appears that the Italian Fund will be more than 
adequate to reimburse all claimants 100 cents on the dollar for losses 
of property which was American-owned at the time of loss and 


continuously thereafter. 


At the same time, however, there are some Americans who were 
not citizens at the time of loss of their property, and, hence, in 
accordance with the general practice are not eligible to file valid 
claims against the Italian Claims Fund. But these citizens are 
also estopped from pressing their claims against Italy because of 
the terms of the Lombardo Agreement. ‘They are, in short, left at 
the present time without legal remedy. 


In these circumstances, the committee has made provisions for 
their claims to be considered as against the Italian Claims Fund, 
only, however, if after all valid claimants against Italy who were 
citizens at the time of loss have been fully reimbursed, some money 
remains in this fund. There is no cost involved in this procedure 
to the United States. Nor does the procedure do violence to the 
priority of right which as a matter of general practice should be 
maintained for those who were citizens at the time of loss. 


The most recent action taken in the Congress regarding this prob- 
lem was on August 12, 1958, when the Senate Judiciary Committee 
favorably reported S. 411, as amended, providing inter alia for the 
adjudication of certain war damage claims arising in certain European 
areas during World War II. Section 206 of the measure contained, 
with a minor exception not here relevant (married women who had 
recovered American nationality which had been lost as a result of 
marriage to an alien) the usual requirement of American nationality 
at the time the loss occurred. In discussing the nationality require- 
ments of the proposed measure, the following was stated at page 11 
of the Committee Report (Senate Report No. 2358, 85th Congress, 
2d Session) : 


These provisions of eligibility follow the traditional and generally 
accepted principle cf international law relating to the nationality 
of claimants asserting claims against governments other than their 
own. It is believed a strict compliance with the eligibility require- 
ments established by international law is essential since the claims 
are essentially claims against a foreign government. 


At pages 12 and 13 of the petition, reference is made to Public 
Law 857, 81st Congress, approved September 28, 1950 (64 Stat. 1079 
which it is stated ‘‘. . . specifically enjoined the Executive Branch to 
abandon the ‘continuity’ principle and seek equal treatment for all 
persons citizens of the United States on the effective date of the inter- 
national agreement.’’ That law relates not to nationalization claims 
such as are under discussion here but, as the law itself recites, to 
**. . . agreements to further the amicable and expeditious settlement 
of intercustodial conflicts regarding enemy property.’ 

As pointed out in Report No. 1794 of the Foreign Relations Com- 
mittee (swpra), measures have been advanced in the Congress ‘‘ 
on a number of occasions seeking to modify the present rule whic ‘h 
limits claims to citizens at the time of loss.’? This campaign, which 
began with proposed amendments to the measure which was enacted 
on Mareh 10, 1950, as the International Claims Settlement Act of 
1949 (64 Stat. 12) has been uniformly unsuccessful, except with re- 
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spect to claims against Italy in which it was anticipated that the 
Italian Claims Fund might be more than adequate to reimburse in 
full claimants who were American nationals at the time of loss. As 
explained in the Committee report, in that ‘‘special situation’’ the 
Congress authorized the consideration of the claims which were not 
national in origin ‘‘only, however, if after all valid claimants against 
Italy who were citizens at the time of loss have been fully reimbursed, 
some money remains in this fund.’’ There is no reason whatever to 
expect that any other existing claims fund, or any other claims fund 
established pursuant to an en bloc settlement, will be adequate to 
satisfy in full the claims of American nationals who had that status 
at the time their property was taken. In that situation, reference 
may be made to the following statement of the Senate Committee on 
Foreign Relations (supra): 


To add any other group of claimants, contrary to the general 
practice in the past, would simply dilute what is already inadequate. 


In other words, to permit individuals who were not nationals at the 
time their claims arose to share in a fund which is inadequate to pay 
the claims of individuals who were nationals when their claims arose 
is, in effect, to take away funds from the latter group of claimants 
who have valid international claims, and to divert them to pay the 
former group of claimants who do not have valid international claims. 


CONCLUSION 


There is no doubt that generally accepted principles of international 
law and practice require that a claim be continuously owned from the 
date the claim arose, and at least to the date of presentation, by 
nationals of the state asserting the claim. 


EXTRATERRITORIAL URISDICTION 


.A.T.0O. Status of Forces Agreement—Army personnel accused of of- 
fenses not to be removed from territory of receiving states—consent 
of foreign authorities to trial in absentia 


“On 24 April 1959, United States Army authorities in NATO Status of 
l'orees Agreement *° countries, the laws of which permit trials in absentia, 
were directed to retain within the territory of such countries military per- 
sonnel of their commands who are alleged te have committed offenses sub- 
ject to the primary or exclusive jurisdiction of those countries until such 
time as the local authorities have taken final action thereon. The removal 
of such personnel from the territory of a receiving State prior to the com- 
pletion of criminal proceedings against them is authorized only when 
the foreign authorities concerned (1) consent to such removal and also 
agree to waive their right to try such personnel in absentia or (2) consent 
to such removal but refuse to waive their right to try im absentia and the 
accused after having been fully advised by competent Army military 
authorities of the possibility that he might be tried in absentia and con- 
victed if he departs the foreign territory, consents to trial in absentia. 


20 Agreement of June 19, 1951, 4 U. S. Treaties 1792; T.I.A.S., No. 2846; 199 U.N. 
Treaty Series 67. 
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*‘This policy seeks particularly to avoid the involuntary transfer or de- 
parture of a serviceman, a civilian employee or dependent who desires to 
remain within the jurisdiction where he is alleged to have committed an 
offense in order that he may personally be present for any trial before 
the foreign court concerned.’’ DA Ltr AGPO-DI 250.1 (21 Apr 59), 
24 April 1959, based on JAGW 1959/3778, 22 April 1959.*° 


Conpuct OF FOREIGN RELATIONS 


Communication of Congressional opinion to foreign government—prac- 
tice of Houses of Congress to influence conduct of foreign affairs— 
propaganda policy 


For many years it has been the practice of members of both Houses of 
Congress to introduce resolutions expressive of particular opinions relative 
to foreign affairs. The Convention on the Provisional Administration of 
European Colonies and Possessions in the Americas and the Act of Habana, 
July 30, 1940,** were confirmed by a joint resolution, approved April 14, 
1941,?* which, when first introduced in the House of Representatives on 
June 3, 1940, was intended to be an authorization of the treaties. The Con- 
gress tried to abrogate the Treaty of Commerce and Navigation with Russia 
of December 18, 1832, by a joint resolution approved December 21, 1911, 
but President Taft anticipated this action by a note of December 17, 1911. 
Concurrent resolutions, which have their full force only as Congressional 
acts, are often introduced on subjects of foreign relations, but invariably 
die. Congressional resolutions on foreign relations are sometimes adopted 
for what they are worth. <A well-known one was that of August 2, 1912,* 
relating to Magdalena Bay, introduced by Senator Henry Cabot Lodge 
which the Senator afterward claimed was the ‘‘doctrine of the Senate,”’ 
an expansion of the Monroe doctrine. Others have had effects on the 
internal conduct of foreign relations. Senate Resolution 239, 80th Con- 
gress, June 11, 1948, on United States policy regarding the United Na- 
tions,?> was Senator Arthur Vandenberg’s contribution to new develop- 
ments in policy in the United Nations. Diverse action of Congress also 
gives support to the President’s policy. Secretary of State Hull went 
to Moscow in October, 1943, with the knowledge that Congressman J. 
William Fulbright’s House Concurrent Resolution 25 had passed on Sep- 
tember 21, and came away from Moscow with the same assurance derived 
from Senator Tom Connally’s Senate Resolution 192, passed November 5.” 

The practice of the Legislative Branch of the Government telling the 


20a Quoted from Judge Advocate Legal Service, July 1, 1959, p. 13 (Department of 
the Army Pamphlet No. 27-101-11). 

2156 Stat. 1273, and 54 Stat. 2491; 35 A.J.I.L. Supp. 28, 18 (1941). 

22 Public Law 32, 77th Cong., 55 Stat. 133. For earlier forms, see H.J. Res. 556 and 
S.J. Res. 271, 76th Cong. 

23 37 Stat. 627; 6 A.J.I.L. 190 (1912). 

2448 Cong. Rec. 10046; 5 Hackworth, Digest 437-438; 6 A.J.I.L. 938 (1912). 

2594 Cong. Rec. 7791, 7846; 43 A.J.LL. 634 (1949). 

26 89 Cong. Rec. 7729, 9222; 38 A.J.I.L. Supp. 2 (1944). 
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Executive what it thinks about certain subjects in foreign relations is 


public property. Foreign missions accredited to the U. S. Government 
are well aware of these expressions of opinion and undoubtedly report 
them to their governments. They have thus played a part in diplomatic 
business. An instance has now occurred in which a Senate resolution ex- 
pressing on behalf of public opinion views on a question under negotiation 
has been formally communicated to one of the parties. The Senate Com- 
mittee on Foreign Relations consulted the Department of State, the Atomic 
Energy Commission and the Joint Congressional Committee on Atomic 
Energy with respect to the resolution, for which it asked prompt attention, 
‘‘in view of the fact that negotiations for the discontinuance of nuclear 
weapons tests are presently under way in Geneva.’’ It also felt that by 
submission of ‘‘the contents of the resolution to the Soviet Government 
such a government-to-government communication was appropriate and 
would make the views of the American people known to the Soviet 
Union.”’*? All of this was realized when the Minister of Foreign 
Affairs of the U.S.S.R. received the following note on May 5, 1959: 


The Ambassador of the United States of America presents his com- 
pliments to the Minister of Foreign Affairs of the USSR and has the 
honor, under instructions from his Government, to draw the attention 
of the Soviet Government to Resolution 96 of the Senate of the United 
States dated April 30, 1959. 


RESOLUTION 


WHereEas the goal of the people of the United States is a just and 
lasting peace; and 

WHEREAS the peace of the world is threatened by an arms race of 
major proportions among the leading powers of which key aspects are 
the continuing development of devastating nuclear weapons and the 
maintenance of large standing armies by some states; and 

Wuereas for thirteen years negotiations to control and limit arma- 
ments and armed forces have not led to agreement; and 

WHEREAs representatives of the United States, the United Kingdom, 
and the Soviet Union are now meeting in Geneva for the purpose of 
drafting a treaty on the discontinuance of nuclear weapons tests; and 

WHEREAS an effective agreement to discontinue nuclear weapons 
tests would result in a reduction of the hazard from radioactive fallout 
which contaminates the air that the people of the world must breathe, 
and which is a matter of grave concern to all mankind; and 

WHEREAS an effective worldwide control system is a necessary 
component of any international agreement on the cessation of nuclear 
weapons tests in which all states are to have confidence and 

WHEREAS an agreement regarding the discontinuance of nuclear 
weapons tests under an effective control system would provide an 
opportunity to ease world tensions and realize a small by significant 
first step toward the goal of the control and reduction of nuclear and 
conventional armaments and armed forces: 


THEREFORE, be it 
Resolved, That the Members of the Senate support the efforts of 


the United States to continue to negotiate for an international agree- 
ment for the suspension of nuclear weapons tests; and be it further 


27 Sen. Rep. 206, 86th Cong., 1st Sess. 
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Resolved, That the Senate emphatically endorses the principle that 
an adequate inspection and control system must be part of any such 
international agreement involving a suspension of nuclear weapons 
tests; and be it further 

Resolved, That the Senate requests the President of the United 
States to submit to the Soviet Government the contents of this resolu- 
tion so that the desire of the American people speaking through their 
representatives in the Senate will be known and be made clear for the 
successful outcome of the negotiations in Geneva for an effective and 
reliable agreement for the discontinuance of nuclear weapons tests.*° 


TREATIES 


Accession—International Sugar Agreement of 1958—status of United 
States as non-signatory prior to accession 


The international regulation of sugar questions began in Europe as 
early as 1863, and a convention of March 5, 1902,” set up a permanent 
commission which was discontinued in 1919. The trade in sugar was ready 
for wider supervision at the London International Monetary and Economic 
Conference of 1933. The International Agreement regarding the Regula- 
tion of Production and Marketing of Sugar, London, May 6, 1937,°° was 
one piece of salvage from that enterprise of the League of Nations. That 
agreement entered into force for the United States on September 1, 1937 
and it was annually prolonged from 1945 through 1952.** It was supersede: 
by the elaborate International Sugar Agreement of October 1, 1953, which 
entered into force for the United States May 5, 1954.°* and it has been 
revised into the International Sugar Agreement, London, December 1, 
1958, which the United States participated in making but did not sign 
because of the intimate relation between the international sugar situation 
and domestic legislation on the subject. 

Experience in the intervals between the conclusion of the three versions 
of the agreement has made the 1937, 1953 and 1958 agreements quite dilf- 
ferent in content. Administrative operation of the system rests with the 
International Sugar Council, in which exporting and importing countries 
have graduated votes. In 1937 Council votes totaled 100, exporters being 
assigned 55 and importers 45, with 17 ascribed to the United States; in 
1958 exporters and importers were each assigned 1000 votes, 245 being 
given to the United States as an importing country. The system of thie 
agreement is continuous, since it deals with an annual crop, and the de- 
sirability of continuous United States participation is evident, whether or 
not its internal machinery precludes its having legal status at a given time. 
The scheme of the agreement to enable the system to work continuously, 
without entire loss of the co-operation of a party which has not yet com- 


2840 Department of State Bulletin 742 (1959). 
2995 Brit. and For. State Papers 6. 

804 Trenwith 5599. 

3159 Stat. 922. 

826 U. S. Treaties 203; T.I.A.S., No. 3177. 
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pleted the internal requirements of accession, applies particularly to the 
United States. The requirements read (Article 41) : 


(6)—(i) This Agreement shall enter into force on 1 January 1959 
between those Governments which have by that date deposited instru- 
ments of ratification, acceptance or accession, provided that such 
Governments hold 60 per cent. of the votes of importing countries and 
70 per cent. of the votes of exporting countries in accordance with the 
distribution established in Articles 33 and 34. Instruments of rati- 
fication, acceptance or accession deposited thereafter shall take effect 
on the date of their deposit. 

(ii) For the purposes of entry into force of this Agreement in accord- 
ance with sub-paragraph (i) above, a notification containing an 
undertaking to seek ratification, acceptance or accession in accordance 
with constitutional procedures as rapidly as possible and if possible 
before 1 June 1959 received by the Government of the United King- 
dom of Great Britain and Northern Ireland on or before 1 January 
1959 shall be regarded as equal in effect to an instrument of ratification, 
acceptance or accession. 

(iii) Any notification given in accordance with sub-paragraph (ii) 
of this paragraph may indicate that the Government concerned will, 
from 1 January 1959, apply this Agreement provisionally. In the 
absence of such an indication, the notifying Government shall be 
regarded as a non-voting observer, provided, however, that such a 
Government may cease to be an observer if it indicates, before 1 June 
1959, that it will apply this Agreement provisionally. 

(iv) If any Government giving a notification in accordance with sub- 
paragraph (ii) of this paragraph fails to deposit an instrument of 
ratification, acceptance or accession by 1 June 1959, it shall thereupon 
cease to be entitled to the status of provisional participant or observer, 
as the case may be. If, however, the Council is satisfied that the 
Government concerned has not deposited its instrument owing to 
difficulties in completing its constitutional processes, the Council may 
extend the period beyond 1 June 1959 to such other date as it may 
determine. 

(v) The obligations under this Agreement of Governments which 
have deposited instruments of ratification, acceptance or accession by 
1 June 1959 or such later date as is determined by the Council in 
accordance with sub-paragraph (iv) of this paragraph shall apply as 
from 1 January 1959 for the first quota year, except to the extent that 
any Government is required by existing legislation to take action 
inconsistent with this Agreement by reason of it not being in force 
either fully or provisionally for that Government at that time. 

(vi) If at the end of the period of five [sic] months mentioned in 
sub-paragraph (ii), or at the end of any extension of that period, the 
percentage of votes of importing countries or of exporting countries 
which have ratified, accepted or acceded to this Agreement is less than 
the percentage provided for in sub-paragraph (i), the Governments 
which have ratified, accepted or acceded to this Agreement may agree 
to put it into force among themselves.** 


The United States, in order to facilitate the entry into force of the 
agreement, on January 1, 1959, deposited a notice of intention to seek 
accession to it. Its status under Article 41 (6) (iii) under these cireum- 
‘tances might be that of either a party applying the agreement provisionally 


*8 Sen. Exee. D, 86th Cong., Ist Sess. 
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In order not to anticipate the ad- 


or a participant as a non-voting observer. 
vice and consent of the Senate, the notification claimed the status of a non- 
voting observer which, by the terms of that subparagraph, would expire 
1. The International Sugar Council, acting under subparagraph 


June 
(iv), extended that period to October 31. 
The President transmitted the agreement on May 20 to the Senate 


requesting its advice and consent to accession, an unusual procedure. The 
Committee on Foreign Relations (Executive Report No. 6, 86th Congress, 
1st Session) recommended advice and consent to accession, which Chairman 
J. William Fulbright reiterated when he brought up the agreement in 
Executive Session on July 21, 1959. Nevertheless, the resolution then 
adopted by a vote of 85 to 2 gave ‘‘advice and consent to ratification’’ of 
the instrument. Senate Standing Rule XXXVII, which dates from 1884, 
by a ‘‘resolution of ratification,’’ whic! 
In recent 


provides for action on treaties only 
is generally applicable to bilateral and multilateral instruments. 
years a flexible procedure for becoming a party to multilateral instruments 


has developed with provisions for ‘‘ratification, acceptance or accession.” 
In the case of the Sugar Agreement, the President asked for accession and 
The discrepancy was neatly bridged 


the Senate voted for ratification. 
in the instrument signed by the President on August 18, 1959, and trans- 
mitted to the London depository, which read: 


Now, THEREFORE, be it known that I, Dwight D. Eisenhower, Presi- 
dent of the United States of America, having seen and considered the 
said International Sugar Agreement of 1958, do hereby, in pursuance 
of the said advice and consent of the Senate of the United States of 
America, ratify and confirm the same, and every article and clause 
thereof, and declare the accession of the United States of America 
to the said International Sugar Agreement of 1958. 


Bretton Woods Agreements—increase of Bank and Fund capital— 
subscriptions made effective by Act of Congress, not by advice and 


consent of the Senate 


The International Bank for Reconstruction and Development (1.B.R.D. 
and the International Monetary Fund (I.M.F.), as specialized agencies of 
the United Nations, possess the autonomy necessary for financial institu- 
tions. February 2, 1959, the Boards of Governors proposed that the 
capital of the Fund should be raised 50% and the capital of the Bank 
110%, with upward adjustments for Canada, the Federal Republic of 
Germany and Japan. This proposal called for increasing the quota of 
the United States by $1,375,000,000 for the Fund and $3,175,000,000 for 
the Bank. The governors, representing 68 member states, decided on the 
increase on September 1, 1959, for the Bank of September 15, 1959, for 
the Fund, 75% of the quotas being required. 

The Bretton Woods Agreements of July 22, 1944,°4 which established 
the Bank and Fund were not ratified, but membership was effected upou 
submission of an instrument showing that a state had the authority of law 


8460 Stat. 1401, 1440; T.I.A.S., Nos. 1501, 1502; 2 U.N. Treaty Series 39, 134. 
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to comply with the obligations of the agreements, the initial requirement 
being subscription of its quota. The Bretton Woods Agreements Act, 
approved July 31, 1945,*° authorized the President to accept membership 
in both organizations and the Secretary of the Treasury to make the sub- 
scriptions ‘‘as public-debt transactions of the United States’’ (Section 7 
(b)). Section 4 established the National Advisory Council on Interna- 
tional Monetary and Financial Problems, which recommends to the Presi- 
dent general policy directives for the guidance of the United States repre- 
sentatives in the Bank and Fund. 

The President asked Congress on February 12, 1959, for consent to the 
increases, and the House Committee on Banking and Currency and the 
Senate Committee on Foreign Relations reported favorably on a bill which 
amended the Bretton Woods Agreements Act. In the Act approved June 
17, 1959, the total authorized subscription to the Bank and the Fund was 
raised in Section 7(b) from $4,125,000,000 to $8,675,000,000 and amend- 
ments to the Bretton Woods Agreements, so far as concerns the United 


States, were effected by a new section to that act, as follows: 


Sec. 16. (a) The United States Governor of the Fund is authorized 
to request and consent to an increase of $1,375,000,000 in the quota of 
the United States under article III, section 2, of the articles of agree- 
ment of the Fund, as proposed in the resolution of the Board of 
Governors of the Fund dated February 2, 1959. 
(b) The United States Governor of the Bank is authorized (1) to 
vote for increases in the capital stock of the Bank under article II, 
section 2, of the articles of agreement of the Bank, as recommended in 
the resolution of the Board of Governors of the Bank dated February 
2, 1959, and (2) if such increases become effective, to subscribe on 
behalf of the United States to thirty-one thousand seven hundred and 
fifty additional shares of stock under article II, section 3, of the 
articles of agreement of the Bank.*® 
This and similar approvals by 75% of the 67 other members of the Bank 
and Fund will effect a full amendment of Schedule A to the articles re- 
ferred to above. If these agreements were ordinary treaties, these changes 
would be duly recorded in a protocol of amendment. 


Amendment—German debt prepayment—modification of payment sched- 
ule by exchange of notes—prepayment provision brought into effect 
by extraneous conditions 


The agreement with the Federal Republic of Germany of February 27, 
1953,°7 regarding the settlement of the claim of the United States for 
postwar economic assistance, provided for payment of $1,000,000,000 with 
interest over a period of 30 years in settlement of Marshall Plan and other 
assistance programs, which totaled over $3,000,000,000. Article 1(4) of 
the agreement contains a provision that Germany will make a proportionate 
prepayment to the United States in the event that the Federal Republic 

85 59 Stat. 512; as amended, H. Rep. 225, 86th Cong., p. 9. 


3673 Stat. 80; Public Law 86-48. 
87 T.L.A.S., No. 2795; 4 U. S. Treaties 893, 896. 
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makes a prepayment on its corresponding debts to either the United 
Kingdom or France. The European Payments Union, established by the 
agreement of September 19, 1950,°° ended December 27, 1958, and its 
participants continued in the European Monetary Fund set up under thie 
agreement of August 5, 1955.°° In the European Payments Union th 
Federal Republic ended with a balance of 1,026,800,000 units, or dollars, 
France with a deficit of 484,800,000, and the United Kingdom with a deficit 
of 378,900,000. Germany elected to use some of its funds to prepay its 
indebtedness and thus brought Article I(4) of the agreement with the 


United States into operation. 

An exchange of notes between Henry J. Tasca, Chargé d’Affaires at 
Bonn, and Foreign Minister von Brentano on March 20, 1959, effected an 
agreement for such a prepayment and consequent modification of the agree- 
ment of 1953, as follows: 


I have the honor to refer to your Excellency’s note of March 20, 
1959, which, in agreed translation, reads as follows: 

‘‘T have the honor to declare that, in accordance with the agreement 
of February 27, 1953 between the Federal Republic of Germany and 
the United States of America regarding the settlement of the claim 
of the United States of America for post-war economic assistance 
(other than surplus property) to Germany (herinafter referred to as 
the agreement), the Federal Government is ready to conclude the fol- 
lowing agreement with the Government of the United States of 
America. 

**1) The Federal Government shall make a prepayment of $150,000.- 
000.00 by March 31, 1959 on the principal sum still outstanding under 
the agreement. 

‘*2) As regards the prepayment to be made by the German Federa 
Government under paragraph 1 above, the Government of the United 
States of America agrees that instead of the semi-annual installments 
of $23,790,000.00 as stated in paragraph 2, Article 1 of the agreement, 
the Federal Government shall in 1961, 1962, 1963, 1964, and 1965 
only pay semi-annual installments to the amount required under the 
agreement as interest on the principal sum still outstanding in those 
years, and in 1966 shall make additional payments in liquidation of 
the principal sum only inasmuch as the principal sums owed and due 
under the agreement have not already been settled by the prepayment 
under paragraph 1 above. 3) The new amortization schedule to 
liquidate the debt arising out of the post-war economic assistance of the 
United States of America (other than surplus property), a copy of 
which is attached, follows from the above. 

“If the government of the United States of America agrees with 
the above provisions, I have the honor to suggest that this note and 
your Excellency’s reply to it should be regarded as an agreement 
between the two governments, to enter into force on the day of the 
receipt of your reply.’’ 

I have the honor to inform your Excellency that the Government of 
the United States of America accepts the foregoing provisions and 
accordingly agrees that your Excellency’s note and this reply shall 
constitute an agreement between the two Governments.*® 


882 European Yearbook 362. 893 ibid. 213. 
4040 Department of State Bulletin 516 (1959); T.I.A.S., No. 4200. 


JUDICIAL DECISIONS 
By Brunson MAcCHESNEY 


Of the Board of Editors 


Compulsory jurisdiction——application of Article 36, paragraph 5, 
of Court’s Statute to 1921 Declaration of Bulgaria, non-signatory 
of the Charter 


CasE CONCERNING THE AERIAL INCIDENT OF JULY 277TH, 1955 (ISRAEL 
v. BULGARIA), PRELIMINARY OpJeEcTIons.* I.C.J. Reports, 1959, p. 
127. 


International Court of Justice,t Judgment of May 26, 1959. 


This case turned on the effect of Article 36, paragraph 5, of the Court’s 
Statute, and the Bulgarian Declaration of Acceptance of the compulsory 
jurisdiction of the Permanent Court of International Justice, ratified 
August 12, 1921, which reads: 

On behalf of the Government of the Kingdom of Bulgaria, I recog- 
nize, in relation to any other Member or State which accepts the same 


obligation, the jurisdiction of the Court as compulsory, tpso facto and 
without any special convention, unconditionally. 


Article 36, paragraph 5, of the Statute of the International Court of 
Justice provides: 


Declarations made under Article 36 of the Statute of the Permanent 
Court of International Justice and which are still in force shall be 
deemed, as between the parties to the present Statute, to be acceptances 
of the compulsory jurisdiction of the International Court of Justice 
for the period which they still have to run and in accordance with their 
terms. 


Bulgaria became a Member of the United Nations in December, 1955. 
The Court states the facts of the controversy as follows: 


It was stated to the Court that on the morning of July 27th, 1955, 
the civil Constellation aircraft No. 4X-AKC, wearing the Israel colours 
and belonging to the Israel Company El Al Israel Airlines Ltd., 
making a scheduled commercial flight between Vienna, Austria, and 
Lod (Lydda) in Israel, having, without previous authorization, pene- 
trated over Bulgarian territory, was shot down by aircraft of the 
Bulgarian anti-aircraft defence forces. After catching fire, the Israel 
aircraft crashed in fiames near the town of Petritch, Bulgaria, and all 


* Digested by William W. Bishop, Jr., of the Board of Editors. 

1Composed for this case of President Klaestad, Vice President Zafrulla Khan, 
Judges Basdevant, Hackworth, Winiarski, Badawi, Armand-Ugon, Kojevnikov, Lauter- 
pacht, Moreno Quintana, Cérdova, Wellington Koo, Spiropoulos and Spender, and 
Judges ad hoe Goitein and Zourek. 
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the crew, consisting of seven members, and also the fifty-one pas- 
sengers of various nationalities were killed. 

These facts gave rise to negotiations and diplomatic correspondence 
between the two Governments which attempted in that way to arrive 
at a friendly solution. As these diplomatic approaches did not lead 
to a result which was satisfactory to the Parties to the case, the Gov- 
ernment of Israel submitted the dispute to the Court by means of 
an Application instituting proceedings on October 16th, 1957. Against 
this Application the Government of the People’s Republie of Bulgaria 
advanced five Preliminary Objections. 

Invoking the Bulgarian Declaration of 1921 and Article 36, paragraph 
5, the application of the Government of Israel asked the Court 


to adjudge and declare that the People’s Republic of Bulgaria is re- 
sponsible under international law for the destruction of the Israel 
aircraft 4X-AKC on 27 July 1955 and for the loss of life and property 
and all other damage that resulted therefrom ; 

to determine the amount of compensation due from the People’s 
Republic of Bulgaria to Israel ; 

in exercise of the power conferred upon it by Article 64 of the Statute 
of the Court, to decide that all costs and expenses incurred by the 
Government of Israel be borne by the Government of the People’s 
Republic of Bulgaria. 

The Bulgarian Preliminary Objections were to the effect that (1) the 
Declaration of August 12, 1921, ‘‘ceased to be in force on the dissolution 
of the Permanent Court, pronounced by the Assembly of the League of 
Nations on April 18th, 1946,’’ Article 36, paragraph 5, therefore being 
inapplicable to Bulgaria and the Court lacking jurisdiction. Additional 
Preliminary Objections were (2) that in any event Bulgaria had not ac- 
cepted jurisdiction in respect of acts prior to December 14, 1955, when 
Bulgaria became a Member of the United Nations;? (3) that Israel's 
claim was inadmissible, since the damage was suffered for the most part 
by non-Israel insurance companies; (4) that the dispute was subject to the 
exclusive jurisdiction of Bulgaria and fell essentially within Bulgarian 
domestic jurisdiction; and (5) that local remedies had not been exhausted 
in Bulgaria. 

Israel asked the Court to dismiss the Preliminary Objections and proceed 
on the merits. 

By a vote of 12 to 4 the Court found ‘‘that it is without jurisdiction to 
adjudicate upon the dispute brought before it on October 16th, 1957, by 
the Application of the Government of Israel.’’ In its opinion the Court 
stated : 


The Court has to determine whether Article 36, paragraph 5, of the 
Statute is applicable to the Bulgarian Declaration of 1921. 


2 Bulgaria’s Declaration of 1921 was ‘‘in relation to any other Member or Stat 
which accepts the same obligation.’’ Israel’s acceptance of 1950 (ratified in 199! 
was limited to ‘‘all legal disputes concerning situations or facts which may arise afte! 
the date of deposit of the instrument of ratification of this declaration.’’ Israel’ 
Declaration also excepted ‘‘any dispute relating to matters which are essentially 
the domestic jurisdiction of the State of Israel.’’ 
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The object of Article 36, paragraph 5, is to introduce a modification 
in the declarations to which it refers by substituting the International 
Court of Justice for the Permanent Court of International Justice, 
the latter alone being mentioned in those declarations, and by thus 
transferring the 'egal effect of those declarations from one Court to 
the other. That Article 36, paragraph 5, should do this in respect of 
declarations made by States which were represented at the San 
Francisco Conference and were signatories of the Charter and of the 
Statute, can easily be understood. This corresponds indeed to the very 
object of this provision. But is this provision meant also to cover 
declarations made by other States, including Bulgaria? The text 
does not say so explicitly. 

At the time of the adoption of the Statute a fundamental difference 
existed between the position of the signatory States and of the other 
States which might subsequently be admitted to the United Nations. 
This difference is not expressed in the text of Article 36, paragraph 5, 
but it derives from the situation which that text was meant to regulate, 
namely, the transfer to the International Court of Justice of declara- 
tions relating to the Permanent Court of International Justice which 
was on the point of disappearing when the Statute was drawn up. 
The States represented at San Francisco knew what their own posi- 
tion was under the declarations they had made. They were acting 
with a full knowledge of the facts when they agreed to transfer the 
effect of those declarations to the compulsory jurisdiction of the new 
Court and they had the power to do so. These States were not in the 
same position with regard to the declarations signed by other States. 
In the case of some of these there might arise the question of the effect 
of the war, a question which does not appear then to have been con- 
sidered. In amore general way, the signatory States could not regard 
as more or less imminent the admission to the United Nations of any 
of the other States, their admission being possibly preceded by the 
lapsing of the declarations of some of them; the question which the 
signatory States were easily able to resolve as between themselves at 
that time would arise in a quite different form in the future as regards 
the other States. The existence of these differences militates against 
a construction extending the effect of Article 36, paragraph 5, to 
declarations made by States subsequently admitted to the United 
Nations, on the mere ground that those declarations were in force at 
the time of the signing of the Charter or of its entry into force. 
_Article 36, paragraph 5, considered in its application to States 
signatories of the Statute, effects e simple operation : it transforms their 
acceptance of the compulsory jurisdiction of the Permanent Court into 
an acceptance of the compulsory jurisdiction of the International Court 
of Justice. This was done in contemplation of the dissolution of the 
old Court and the institution of a new Court, two events which, while 
not absolutely coincident, were sufficiently close so far as States sig- 
natories of the Charter and of the Statute were concerned. The 
transformation enacted was in their case contemporaneous with this 
double event. The position was quite different in respect of declara- 
tions by non-signatory States, apart from the possibility, which did 
not in fact materialize, of a non-signatory State’s becoming a party to 
the Statute before the dissolution of the Permanent Court. Subject to 
this, the operation of transferring from one Court to the other ac- 
ceptances of the compulsory jurisdiction by non-signatory States could 
not constitute a simple operation, capable of being dealt with im- 
mediately and completely by Article 36, paragraph 5. Such a transfer 
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must necessarily involve two distinct operations which might be 
separated by a considerable interval of time. On the one hand, old 
declarations would have had to have been preserved with immediate 
effect as from the entry into force of the Statute, and, on the other 
hand, they would have had to be transferred to the jurisdiction of the 
International Court of Justice, a transfer which could only have 
been operated by the acceptance by the State concerned of the new 
Statute, in practice, by its admission to the United Nations. Im- 
mediate preservation of the declaration was necessary in order to save 
it from the lapsing by which it was threatened by the imminent dissolu- 
tion of the Permanent Court which was then in contemplation. If it 
were not thus maintained in being, a subsequent transfer of thie 
declaration to the jurisdiction of the new Court could not be effected. 
Thus, the problem of the transfer of former declarations from one 
Court to the other, which arose in the case of the acceptances of non- 
signatory States was quite different from that in the case of acceptances 
by States signatories of the Charter and of the Statute. 

In addition to this fundamental difference in respect of the factors o! 
the problem, there were special difficulties in resolving it in respect of 
acceptances by non-signatory States. These difficulties, indeed, ren- 
dered impossible the solution of the problem by the application of 
Article 36, paragraph 5, as drafted and adopted. Since this provision 
was originally subscribed to only by the signatory States, it was 
without legal force so far as non-signatory States were concerned: it 
could not preserve their declarations from the lapsing with which they 
were threatened by the impending dissolution of the Permanent Court. 
Since it could not maintain them in being, Article 36, paragraph 5, 
could not transfer their effect to the jurisdiction of the new Court as 
of the date when a State having made a declaration became a party 
to the Statute. Since these declarations had not been maintained in 
being, it would then have been necessary to reinstate lapsed declara- 
tions, then to transport their subject-matter to the jurisdiction of the 
International Court of Justice: nothing of this kind is provided for by 
Article 36, paragraph 5. Thus, the course it would have been neces- 
sary to follow at the time of the adoption of the Statute, in order t 
secure a transfer of the declarations of non-signatory States to the 
jurisdiction of the new Court, would have had to be entirely different 
from the course which was followed to achieve this result in respect 
of the declarations of signatory States. Im the case of signatory 
States, by an agreement between them having full legal effect, Article 
36, paragraph 5, governed the transfer from one Court to the other 0! 
still-existing declarations; in so doing, it maintained an existing ob- 
ligation while modifying its subject-matter. So far as non-signatory 
States were concerned, something entirely different was involved: the 
Statute, in the absence of their consent, could neither maintain nor 
transform their original obligation. Shortly after the entry into force 
of the Statute, the dissolution of the Permanent Court freed them from 
that obligation. Accordingly, the question of a transformation of an 
existing obligation could no longer arise so far as they were concerned: 
all that could be envisaged in their case was the creation of a new 
obligation binding upon them. To extend Article 36, paragraph 5, 
to those States would be to allow that provision to do in their case 
something quite different from what it did in the case of signatory 
States. 

The question of the transfer from one Court to the other of former 
acceptances of the compulsory jurisdiction is so different, according t0 
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whether it arises in respect of States signatories of the Statute or in 
respect of non-signatory States, that the date of the transfer, which it 
is a simple matter to determine in the case of : signatory States, in spite 
of the silence on the point of Article 36, paragraph 5, can scarcely be 
determined in any satisfactory way in the case of declarations of non- 
signatory States. If regard be had to the date upon which a non- 
signatory State became a party to the Statute by its admission to the 
United Nations or in accordance with Article 93, paragraph 2, of the 
Charter, the transfer is then regarded as occurring at a date which 
might be very distant from the entry into force of the Statute, and this 
would hardly be in harmony with the spirit of a provision designed to 
provide for the transition from the old to the new Court by maintaining 
something of the former regime. 

On the point now under consideration, the States represented at San 
Francisco could have made an offer addressed to other States, for in- 
stance, an offer to consider their acceptance of the compulsory jurisdic- 
tion of the Permanent Court as an acceptance of the jurisdiction of 
the International Court of Justice. But, in that case, such an offer 
would have had to be formulated, and the form of its acceptance and 
the conditions regarding the period within which it must be accepted 
would have had to be determined. There is nothing of this kind in 
Article 36, paragraph 5. When this Article decides that, as between 
parties to the present Statute, certain declarations are to be deemed to 
be acceptances of the compulsory jurisdiction of the International 
Court of Justice, this can be easily understood as meaning that the 
Article applies to the declarations made by the States which drew it up. 
Such a form of expression is scarcely appropriate for the making of 
an offer addressed to other States. 

Thus to restrict the application of Article 36, paragraph 5, to the 
States signatories of the Statute is to take into account the purpose 
for which this provision was adopted. The Statute in which it ap- 
pears does not establish the compulsory jurisdiction of the Court. At 
the time of its adoption, the impending dissolution of the Permanent 
Court and, in consequence thereof, the lapsing of acceptances of its 
compulsory jurisdiction, were in contemplation. If nothing had been 
done there would have been a backward step in relation to what had 
been achieved in the way of international jurisdiction. Rather than 
expecting that the States signatories of the new Statute would deposit 
new declarations of acceptance, it was sought to provide for this 
transitory situation by a transitional provision and that is the purpose 
of Article 36, paragraph 5. By its nature and by its purpose, that 
transitional provision is applicable only to the transitory situation it 
was intended to deal with, which involved the institution of a new Court 
just when the old Court was being dissolved. The situation is entirely 
different when, the old Court and the acceptance of its compulsory 
jurisdiction having long since disappeared, a State becomes a party 
to the Statute of the new Court: there is then no transitory situation to 
be dealt with by Article 36, paragraph 5. 

To the extent that the records of San Francisco Conference provide 
any indication as to the scope of the application of Article 36, para- 
graph 5, they confirm the fact that this paragraph was intended to 
deal with the declarations of signatory States. Those of non-signatory 
States, in respect of which special provisions would have been neces- 
sary, were not envisaged. 

This point had not been dealt with by the Washington Committee 
of Jurists. A Sub-Committee, sitting on April 13th, 1945, had merely 
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drawn attention to the fact that many nations had previously ac- 
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cepted compulsory jurisdiction under the Optional Clause and added 
‘‘that provision should be made at the San Francisco Conference for a 
special agreement for continuing these acceptances in force for the 


purpose of this Statute.’’ 
indicated that in order to preserve 
system, the consent of States having 
necessary: the contemplating of such 


This reference to a special agreement clearly 
these acceptances under a new 
made such declaration would be 
an agreement indicated that the 


Conference could not substitute its decision for that of the States not 


there represented. 


At the San Francisco Conference, the provision which became para- 
graph 5 of Article 36 was proposed by Sub-Committee D and discussed 
and adopted by Committee IV/1, on June Ist, 1945. In this Com- 
mittee, the statements made mainly indicated the preference of man) 
delegations for the Court’s compulsory jurisdiction and their regret 


that it did not appear to be possible to adopt it. 


As to the meaning 


to be attributed to the provision which was to become paragraph 5 of 
Article 36, the Canadian representative said: ‘‘In view of the new 


paragraph... 


as soon as States sign the Charter, the great majority 


of them would be automatically under the compulsory jurisdiction of 
the Court because of the existing declarations.’’ The representative 
of the United Kingdom having for his part said that he thought ‘‘that 
some forty States would thereby become automatically subject to the 


compulsory jurisdiction of the Court,’’ 


this optimistic estimate was 


corrected by the Australian representative in the terms thus recorded 
in the minutes: ‘‘ He desired to eall attention to the fact that not forty 
but about twenty States would be automatically bound as a result 


the compromise. 


In this connection he pointed out that of the fifty- 


one States that have adhered to the optional clause, three had ceased 
to be independent States, seventeen were not represented at the Con- 
ference and about ten of the declarations of other States had expired.”’ 
The representatives of the United Kingdom and of Australia, referring 
to the meaning which they attached to the paragraph which sub- 
sequently became paragraph 5, were indicating the number of States to 
which, in their opinion, this provision would be applicable. Th 
Australian representative, whose statement followed that of the 
representative of the United Kingdom, set out to correct the latter’s 
estimate of the number of declarations which would thus be affected 
and, for this purpose, he rejected those of the seventeen States which 
were not ‘‘represented at the Conference.’’ This statement clearly 
shows that in the view of the Australian representative, parag 

was not intended to be applicable to the declarations of States 1 
represented at the Conference. This statement, though it related t 
a point in the paragraph of cardinal importance, was not disputed by 
the representative of the United Kingdom or by any other member 


the Committee. 


The conclusion to be drawn is that, in the view 


the members of the Committee, the States not represented at th 
Conference remained outside the scope of the matter being dealt with 
by paragraph 5 and that that paragraph was intended to be binding 
only upon those States which, having been represented at the Con- 
ference, would sign and ratify the Charter and thus accept the Statut: 
directly and without any probable delay. 

This is confirmed by the report of Committee IV/1, approved 
the Committee on June 11th, 1945. The report, having stated that 
the Committee proposed solutions for certain problems to which thé 
creation of the new Court would give rise, sets out under (a) what is 
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provided in Article 37, under (b) what is provided in paragraph 4 
(which was to become paragraph 5) of Article 36, and adds: “‘(c) 
Acceptances of the jurisdiction of the old Court over disputes arising 
between parties to the new Statute and other States, or between other 
States, should also be covered in some way and it seems desirable that 
negotiations should be initiated with a view to agreement that such 
acceptances will apply to the jurisdiction of the new Court. This 
matter cannot be dealt with in the Charter or the Statute, but it may 
later be possible for the General Assembly to facilitate such negotia- 
tions.’’ Thus a clear distinction was drawn between what could be 
dealt with by Article 36, paragraph 5, and what could only be dealt 
with otherwise, that is, by agreement, outside the provisions of the 
Statute, with the States absent from the San Francisco negotiations. 
If that did not refer exclusively to the declarations of such States, at 
least there is no doubt that it did refer to them and that they were 
principally referred to: the use of the word ‘‘acceptances’’ confirms 
this, if confirmation is necessary, and this word, which appears once 
only in the French text, appears twice in the English text of which 
indeed it is the first word. 

This confirms the view that Article 36, paragraph 5, was designed 
to govern the transfer dealt with in that provision only as between 
the signatories of the Statute, not in the case of a State in the position 
of Bulgaria. 

Finally, if any doubt remained, the Court, in order to interpret 
Article 36, paragraph 5, should consider it in its context and bearing 
in mind the general scheme of the Charter and the Statute which 
founds the jurisdiction of the Court on the consent of States. It 
should, as it said in the ease of the Monetary gold removed from Rome 
in 1943, be careful not to ‘‘run counter to a well-established principle 
of international law embodied in the Court’s Statute, namely, that the 
Court can only exercise jurisdiction over a State with its consent.’’ 
(1.C.J. Reports 1954, p. 32.) 

Consent to the transfer to the International Court of Justice of 
a declaration accepting the jurisdiction of the Permanent Court may 
be regarded as effectively given by a State which, having been repre- 
sented at the San Francisco Conference, signed and ratified the 
Charter and thereby accepted the Statute in which Article 36, para- 
graph 5, appears. But when, as in the present case, a State has for 
many years remained a stranger to the Statute, to hold that that State 
has consented to the transfer, by the fact of its admission to the 
United Nations, would be to regard its request for admission as 
equivalent to an express declaration by that State as provided for by 
Article 36, paragraph 2, of the Statute. It would be to disregard both 
that latter provision and the principle according to which the jurisdic- 
tion of the Court is conditional upon the consent of the respondent, and 
to regard as sufficient a consent which is merely presumed. 


* * * 


Even if it should be assumed that Article 36, paragraph 5, is not 
limited to the declarations of signatory States, the terms of that pro- 
vision make it impossible to apply it to the Bulgarian Declaration of 
1921. The Government of Israel, in order to base the jurisdiction of 
the Court upon the combined effect of the Bulgarian Declaration of 
1921 and Article 36, paragraph 5, of the Statute, has construed that 
provision as covering a declaration made by a State, which had not 
participated in the San Francisco Conference, which is not a signatory 
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of the Statute and only became a party thereto much later. The 
Court will also consider the matter from this angle and accordingly 
enquire whether the conditions, required by Article 36, paragraph 5, 
for a transfer from the Permanent Court of International Justice to 
the International Court of Justice of acceptances of compulsory 
jurisdiction relating only to the former, are satisfied in the present case 
and whether the Bulgarian Declaration must therefore ‘‘be deemed .. . 
to be an acceptance of the compulsory jurisdiction of the International 
Court of Justice.’’ 

The declarations to which Article 36, paragraph 5, refers created for 
the States which had made them the obligation to recognize the jurisdic- 
tion of the Permanent Court of International Justice. At the time 
when the new Statute was drawn up, it was anticipated—and events 
confirmed this—that the Permanent Court would shortly disappear 
and these undertakings consequently lapse. It was sought to provide 
for this situation, to avoid, as far as it was possible, such a result by 
substituting for the compulsory jurisdiction of the Permanent Court, 
which was to come to an end, the compulsory jurisdiction of the Inter- 
national Court of Justice. This was the purpose of Article 36, para- 
graph 5. This provision effected, as between the States to which it 
applied, the transfer to the new Court of the compulsory jurisdiction 
of the old. It thereby laid upon the States to which it applied an 
obligation, the obligation to recognize, tpso facto and without special 
agreement, the jurisdiction of the new Court. This constituted a new 
obligation which was, doubtless, no more onerous than the obligation 
which was to disappear but it was nevertheless a new obligation. 

In the case of a State signatory of the Charter and of the Statute, 
the date at which this new obligation arises, the date at which this 
transfer from the jurisdiction of one Court to that of another Court 
is effected, is not directly determined. It could only be linked to the 
signing of the Charter by an interpretation somewhat out of keeping 
with the provisions of Article 110 of the Charter which, for the dat 
of the entry into force of the Charter and, consequently, of the 
Statute, have regard to the dates of the deposit of ratifications. Neither 
of these dates can be taken as fixing the birth of the obligation here 
under consideration in the case of a State not a signatory of the 
Charter but subsequently admitted to the United Nations. Until its 
admission, it was a stranger to the Charter and to the Statute. What 
has been agreed upon between the signatories of these instruments 
cannot have created any obligation binding upon it, in particular an 
obligation to recognize the jurisdiction of the Court. 

This was the position of Bulgaria. Article 36, paragraph 5, could 
not in any event be operative as regards that State until the date of its 
admission to the United Nations, namely, December 14th, 1955. 

At that date, however, the Bulgarian Declaration of 1921 was n 
longer in force in consequence of the dissolution of the Permanent 
Court of International Justice in 1946. The acceptance set out in 
that Declaration of the compulsory jurisdiction of the Permanent 
Court of International Justice was thereafter devoid of object sinc: 
that Court was no longer in existence. The legal basis for that a¢- 
ceptance of Article 36, paragraph 2, of the Statute of the Permanent 
Court of International Justice, ceased to exist with the disappearance 
of that Statute. Thus, the Bulgarian Declaration had lapsed and 
was no longer in force. 

Though the Statute of the present Court could not lay any obligs- 
tion upon Bulgaria before its admission to the United Nations, an¢ 
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though the Bulgarian Declaration of 1921 had lapsed before that date, 
can Article 36, paragraph 5, nevertheless have had the effect that that 
Declaration must be deemed as between Bulgaria and Israel to be an 
acceptance of the compulsory jurisdiction of the International Court of 
Justice? That depends upon the date to which Article 36, paragraph 
5, refers when it speaks of declarations ‘‘which are still in force,’’ 
‘‘nour une durée qui n’est pas encore expirée.’’ In expressing itself 
thus, Article 36, paragraph 5, neither states nor implies any reference 
to a fixed date, that of the signature of the Charter and of the Statute, 
or that of their original entry into force. These were events to which 
Bulgaria, which became a party to the Statute only as a result of its 
admission to the United Nations in 1955, was not privy; it would be 
permissible to have reference to those dates in respect of the applica- 
tion of Article 36, paragraph 5, only if that provision had referred 
thereto expressly or by necessary implication; nothing of the kind is 
stated or implied in the text. 

There is nothing in Article 36, paragraph 5, to reveal any intention 
of preserving all the declarations which were in existence at the time 
of the signature or entry into force of the Charter, regardless of the 
moment when a State having made a declaration became a party to the 
Statute. Such a course would have involved the suspending of a legal 
obligation, to be revived subsequently: it is scarcely conceivable in 
respect of a State which was a stranger to the drafting of Article 36, 
paragraph 5. There is nothing in this provision to show any intention 
of adopting such an exceptional procedure. If there had been such an 
intention, it should have been expressed by a direct clause providing 
for the preservation of the declaration, followed by a provision for its 
subsequent re-entry into force as from the moment of admission to 
the United Nations: nothing of the kind is expressed in the Statute. 

Article 36, paragraph 5, is expressed in a single sentence the purpose 
of which is to state that old declarations which are still in force shall 
be deemed as between the parties to the present Statute to be ac- 
ceptances of the compulsory jurisdiction of the International Court of 
Justice. The provision determines, in respect of a State to which it 
applies, the birth of the compulsory jurisdiction of the new Court. It 
makes that subject to two conditions: (1) that the State having made 
the declaration should be a party to the Statute, (2) that the declara- 
tion of that State should still be in force. 

Since the Bulgarian Declaration had lapsed before Bulgaria was 
admitted to the United Nations, it cannot be said that, at that time, 
that declaration was still in force. The second condition stated in 
Article 36, paragraph 5, is therefore not satisfied in the present case. 
Thus, even placing itself on the ground upon which the Government 
of Israel bases its claim, the Court finds that Article 36, paragraph 5, 
is not applicable to the Bulgarian Declaration of 1921. 

This view is confirmed by the following considerations : 

On the one hand, the clear intention which inspired Article 36, para- 
graph 5, was to continue in being something which was in existence, to 
preserve existing acceptances, to avoid that the creation of a new Court 
should frustrate progress already achieved; it is not permissible to 
substitute for this intention to preserve, to secure continuity, an inten- 
tion to restore legal force to undertakings which have expired : it is one 
thing to preserve an existing undertaking by changing its subject- 
matter ; it is quite another to revive an undertaking which has already 
been extinguished. 
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On the other hand, Article 36, contrary to the desire of a number 
of delegations at San Francisco, does not make compulsory jurisdiction 
an immediate and direct consequence of being a party to the Statute. 
If Bulgaria, which at the time of its admission to the United Nations 
was under no obligation of that kind in consequence of the lapse of its 
Declaration of 1921, were to be regarded as subject to the compulsory 
jurisdiction as a result of its admission to the United Nations, the 
Statute of the Court would, in the case of Bulgaria, have a legal 
consequence, namely, compulsory jurisdiction, which that Statute does 
not impose upon other States. It is difficult to accept an interpreta- 
tion which would constitute in the case of Bulgaria such a derogation 
from the system of the Statute. 

In seeking and obtaining admission to the United Nations, Bulgaria 
accepted all the provisions of the Statute, including Article 36. It 
agreed to regard as subject to the compulsory jurisdiction of the Court, 
on the one hand, those States parties to the Statute which had made 
or would make the declaration provided for by paragraph 2 and, on 
the other hand, in accordance with paragraph 5, those States which, 
at the time of their acceptance of the Statute, were bound by their 
acceptance of the compulsory jurisdiction of the Permanent Court. At 
the time when Bulgaria sought and obtained admission to the United 
Nations, its acceptance of the compulsory jurisdiction of the Permanent 
Court had long since lapsed. There is nothing in Article 36, para- 
graph 5, to indicate any intention to revive an undertaking which is 
no longer in force. That provision does not relate to the position of 
Bulgaria at the time of its entry into the United Nations; Bulgaria’s 
acceptance of the provision does not constitute consent to the com- 
pulsory jurisdiction of the International Court of Justice ; such consent 
ean validly be given by Bulgaria only in accordance with Article 36, 
paragraph 2. 

Article 36, paragraph 5, cannot therefore lead the Court to find 
that, by the operation of this provision, the Bulgarian Declaration 
of 1921 provides a basis for its jurisdiction to deal with the case sub- 
mitted to it by the Application filed by the Government of Israel on 
October 16th, 1957. 

In the circumstances, it is unnecessary for the Court to proceed to 
a consideration of the other Preliminary Objections to the Applica- 
tion raised by the Government of the People’s Republic of Bulgaria. 


Vice President Zafrulla Khan agreed to the judgment, but pointed out 
that Article 36, paragraph 5, was not limited to original signatories, but 
included any non-signatory which might have become a party to the Statute 
of the International Court of Justice before dissolution of the Permanent 
Court. 

Judges Badawi and Armand-Ugon concurred in the result, but gave 
separate opinions, each to the effect that Article 36, paragraph 5 applied 
only to states which had accepted the jurisdiction of the Permanent Court 
for definite periods of time, and did not include those which, like Bulgaria, 
had accepted without time limit. 

Judges Lauterpacht, Wellington Koo, and Spender gave a long joint 
dissenting opinion.’ They said: 


8 Judge ad hoe Goitein gave a separate dissenting opinion. He pointed out that 
Art. 36, par. 5, was specifically designed to preserve the declarations of acceptance of 
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According to paragraph 5 of Article 36, as cited above, the following 
two conditions must be fulfilled for the transfer to the International 
Court of Justice of the declarations of acceptance made with respect 
to the Permanent Court: (1) the declarant State must become a party 
to the Statute of the International Court of Justice; (2) its declara- 
tion must be ‘‘still in force,’’ that is to say, the period for which it has 
been made must not have expired. By virtue of these conditions the 
obligations of the Declaration made by Bulgaria on 29th July, 1921, 
were transferred to the International Court of Justice on 14th De- 
cember, 1955, when she became a party to the Statute of the Interna- 
tional Court of Justice. On that day, paragraph 5 became ap- 
plicable to Bulgaria. We are of the view that, so far as that pro- 
vision is concerned, the Court, contrary to the conclusions of the First 
Preliminary Objection of the Government of Bulgaria, is competent 
to adjudicate upon the application of the Government of Israel brought 
before the Court in reliance upon its declaration of acceptance of 17th 
October, 1956. 

To the express conditions, as stated, of paragraph 5 of Article 36 
of the Statute, the present Judgment of the Court adds two further 
conditions: (1) the declarant State must have participated in the 
Conference of San Francisco; (2) the declarant State must have be- 
come a party to the Statute of this Court prior to the date of the 
dissolution of the Permanent Court, namely, prior to 18th April, 
1946.... 

Upon that text of paragraph 5 of Article 36 the principal conten- 
tion of the Government of Bulgaria engrafted a new text. The Gov- 
ernment of Bulgaria contended, in effect, that the Court must omit 
from the text of Article 36, paragraph 5, the words ‘‘which are still 
in force’’ and replace them by other words. It was contended that 
the Court must read the relevant part of Article 36, paragraph 5, as 
follows: ‘‘Declarations made under Article 36 of the Statute of the 
Permanent Court shall be deemed as between the parties to the present 
Statute who have become parties thereto prior to the dissolution of 
that Court to be acceptances of the compulsory jurisdiction of the 
International Court of Justice. ...’’ We are unable to accept that 
emendation of a clear provision of the Statute. We are unable to do 
so for two reasons: The first is that the interpretation thus advanced 
is contrary to the clear terms of paragraph 5; the second is that the 
interpretation is contrary to the manifest purpose of that provision. 


Tracing the drafting of the Statute, they stated that ‘‘It was specifically 
contemplated that the continuity of the two Courts should be given ex- 
pression by recognizing the continuity of the compulsory jurisdiction at 


compulsory jurisdiction despite the termination of the Permanent Court, saying: ‘‘The 
Permanent Court would be dissolved: the declarations would survive. That is why 
Article 36 (5) was enacted, and there is nothing in the paragraph that even hints that 
the declarations in question should survive only until the dissolution of the Permanent 
Court... . 

**Before December 1955, when Bulgaria was admitted as a Member of the United 
Nations, she had two clear courses open to her: to refuse to become a Member of the 
United Nations, or to denounce her Declaration of 1921. She chose to become a Mem- 
ber: she did not renounce her Declaration. Whether the States at San Francisco had 
authority or not to enact Article 36 (5), Bulgaria ratified what had been done there 
when she became a Member of the United Nations without denouncing her Declaration.’ 
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that time existing.’’ From the records of the San Francisco Conference 


of 1945 they concluded: 


It is thus clear that the purpose of paragraph 5 was to provide ‘‘for 
the continuing validity of the existing adherences’’ to the Optional 
Clause. Far from contemplating that any of the then existing declara- 
tions of acceptance should disappear with the dissolution of the 
Permanent Court, the authors of paragraph 5 had in mind the 
maintenance of the entire group of declarations of acceptance which 
were still in force and in accordance with their terms, irrespective 
of the dissolution of the Permanent Court. That purpose was ex- 
pressed in the widest possible terms intended to eliminate any real 
or apparent legal difficulties. 


As for the ‘‘still in foree’’ language, they said : 


when read 


We consider that the words ‘‘which are still in force,’’ 
in the context of the whole paragraph, can only mean, and are in- 
tended to mean, the exclusion of some fourteen declarations of ac- 
ceptance of the compulsory jurisdiction of the Permanent Court which 
had already expired and the inclusion, irrespective of the continuance 
or dissolution of the Permanent Court, of all the declarations the dura- 
tion of which has not expired. At the Conference of San Francisco 
there were present a number of States that had in the past made 
Declarations of Acceptance which, not having been renewed, had 
lapsed and were therefore no longer in force. This applied, for in- 
stance, to the Declarations of China, Egypt, Ethiopia, France, Greece, 
Peru, Turkey and Yugoslavia. It was clearly necessary, by inserting 
the expression ‘‘which are still in force,’’ to exclude those States from 
the operation of paragraph 5. That interpretation is supported by 
the French text which is as authoritative as the English text and 
which is even more clear and indisputable than the latter. The words 
**nour une durée qui n’est pas encore expirée’’ (for a duration which 
has not yet expired) must be regarded as determining the true mean- 
ing of the English text in question. The fact that the Chinese, 
Russian and Spanish texts of that paragraph approximate to the 
English text does not invalidate or weaken the obvious meaning of the 
French text. Those three texts were translated from the English 
version, whereas the French text was that of one of the two official 
working languages adopted at the San Francisco Conference. How- 
ever, while the French text removes any doubt whatsoever as to the 
meaning of these words, there is in effect no reasonable doubt about 
them also so far as the English text is concerned. There is no question 
here of giving preference to the French text. Both texts have the 
same meaning. The French text is no more than an accurate transla- 
tion of the English text as generally understood. Or, rather, in so far 
as it appears that the final versions was first formulated in the French 
language, the English text is no more than an accurate translation 
from the French. 


The Joint Dissent continued: 


We do not attach decisive importance to the question, with regard 
to which the parties were sharply divided, of the date to which the 
expression ‘‘which are still in force’? must be attached. That may be 
either the date on which the Charter entered into force, namely, 24th 
October, 1945, or the date on which the declarant State has become 
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a party to the Statute of the International Court of Justice. It may 
be said, in support of the first alternative, as urged by the Government 
of Israel, that normally a legal instrument speaks as of the date on 
which it enters into force. However, there is also substance in the 
view that that expression ought, more properly, to be attached to the 
date on which the particular State becomes bound by the obligations 
of the Statute. Retroactive operation of a provision ought not to be 
assumed without good cause; normally, it is the date of the State be- 
coming a party to the instrument which determines, in relation to 
that State, the date of the commencement of the operation of its vari- 
ous provisions. 

We do not consider that any practical consequences, detrimental to 
the contentions of either party, follow from the adoption of one of 
these alternative dates in preference to another. In our view, the 
validity of paragraph 5 did not lapse on the dissolution of the Perma- 
nent Court; its purpose was to render that dissolution irrelevant in 
the matter of the transfer of declaration; the intention was that it 
should become operative as soon as a declarant State becomes a party 
to the Statute—unless its declaration was not longer in force by reason 
of having expired in conformity with the concluding passage of para- 
graph 5. Accordingly, the main contention of the Government of 
Israel is not defeated if the expression ‘‘which are still in force’’ 
is attached to the date on which Bulgaria became a party to the 
Statute. On that date—or from that date—her Declaration of 1921, 
saved from extinction by virtue of paragraph 5 of Article 36, be- 
came fully operative. 

Accordingly, we reach the conclusion that, having regard both to 
the ordinary meaning of their language and their context, the words 
‘‘which are still in foree’’ refer to the declaration themselves, namely, 
to a period of time, limited or unlimited, which has not expired, re- 
gardless of any prospective or actual date of the dissolution of the 
Permanent Court. So long as the period of time of declarations made 
under Article 36 of the Statute of the Permanent Court still has to 
run at the time when the declarant State concerned becomes a party 
to the Statute of the International Court of Justice, those declarations 
fall within the purview of Article 36, paragraph 5, of the new Statute 
and “‘shall be deemed to be acceptances of the compulsory jurisdiction 
of the International Court for the period which they still have to run 
and in accordance with their terms.”’ 


Arguing that the San Francisco documents show ‘‘that the provisions 
of Article 36, paragraph 5, of the new Statute operate independently of 
the Permanent Court and that such operation is not affected by its dissolu- 
tion,’’ they stated: 


There is a further consideration of a practical nature which pre- 
cludes the interpretation of the words ‘‘which are still in force’’ as 
being directed to the contingency of the dissolution of the Permanent 
Court. If that were the true interpretation of these words, there 
would have existed a distinct possibility of the object of paragraph 5 
being frustrated. The States participating in the Conference of San 
Francisco, having decided upon the creation of a new Court, were 
anxious to see the old Court terminated. Of the fifty-one States at- 
tending the San Francisco Conference, thirty-one were parties to the 
old Statute and, with a few exceptions, were Members of the League 
of Nations. There existed the possibility of the League of Nations 
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meeting and dissolving itself and the Permanent Court before the 
coming into foree of the Charter of the United Nations and the 
Statute of the new Court. Moreover, the attainment of twenty-nine 
ratifications of the Charter on October 24th, 1945, including the 
ratifications of five permanent members of the Security Council, could 
not have been foreseen with any degree of certainty. It might have 
been achieved at a later date, possibly after the dissolution of the 
League and of the old Court. In either eventuality, Article 36, para- 
graph 5, would have become a dead letter. For in that case, according 
to the contention of Bulgaria, ail the declarations would have lapsed 
with the dissolution of the Permanent Court and the extinction of the 
old Statute, and would no longer be in force. 

The intention of paragraph 5 of Article 36 was to eliminate the 
difficulties connected with the impending dissolution of the Permanent 
Court and likely to interfere with the continued validity of the 
declarations. The Bulgarian contention, accepted by the Court, in- 
troduced these considerations as an integral part of Article 36. The 
unqualified language of paragraph 5 suggests that any real or apparent 
legal difficulty ensuing from the fact that the declarations were an- 
nexed to the Statute of the Permanent Court and any other legal 
difficulties, real or apparent, which did or did not occur to the authors 
of paragraph 5 were met by the comprehensive provision laying down 
that these declarations shall be deemed, as between the parties to the 
present Statute, to be acceptances of the compulsory jurisdiction of 
the new Court. It is exactly some such obstacles which the authors of 
Article 36 wished to neutralize. This was the purpose of paragraph 
5. They said in effect: Whatever legal obstacles there may be, these 
declarations, provided that their period of validity has not expired 
that is provided that they are still in force on the day of the entry 
of the Charter into force or on the day on which the declarant State 
becomes a party to the Statute—shall continue in respect of the Inter- 
national Court of Justice. 

There is a deceptive element of simplification in some such notion 
as that the Conference of San Francisco decreed certain measures or 
that it had no power to decree them—for instance, to deprive the 
declarations of acceptance of their consensual character or to attach 
them to something which had ceased to exist. The only step which 
the Conference did take and could take in this connection was to estab- 
lish a text. That text did not bind any State. Any signatory of the 
Charter was free to refuse to ratify it. Any State subsequently 
contemplating membership of the United Nations was free to treat it as 
an offer which it was at liberty to accept or to reject. The validity 
and binding force of the Charter and any of its provisions are due 
not to the decision of the Conference of San Francisco but to the very 
will of the States which subscribed voluntarily te its obligations in 
1945 and in subsequent years. Like any other Member of the United 
Nations, Bulgaria, in adhering to the Charter, of her own free will, 
accepted its obligations, including those of paragraph 5 of Article 36 
of the Statute. In doing so, she supplied that very consensual link 
which, it is asserted, is essential to the declarations of the Optional 
Clause. She also supplied the consensual link necessary for the modi- 
fication—however slight in the present case—of her Declaration of 
Acceptance. 

The second main ground by reference to which the First Preliminary 
Objection is upheld is that paragraph 5 of Article 36 applies only to 
original Members of the United Nations. 


I 
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There is nothing in paragraph 5, or in the preparatory work of the 
Conference of San Francisco, or in general principles of international 
law, or in the various provisions of the Charter to substantiate the view 
that that paragraph applies only to original Members of the United 
Nations in the sense of Article 3 of the Charter. Unless otherwise 
expressly provided, the provisions of the Charter apply in equal 
measure to every State which becomes a Member of the United Na- 
tions. In relation to Members of the United Nations, whatever may 
be the date of their adherence, no provision of the Charter can be res 
inter alios acta so as to bind some some but not other Members. The 
proposition that the rights and obligations of the Charter vary in 
this respect as between the various Members of the United Nations is 
contrary to the entire structure of the Charter and the relevant prin- 
ciples, generally accepted, of international law on the subject. In 
practice, any such proposition, if accepted, would lead to serious conse- 
quences. 

Neither can the suggestion be accepted that paragraph 5 does no 
more than to give expression to an agreement reached inter se be- 
tween the States which participated in the Conference of San Fran- 
cisco. The Charter nowhere embodies particular agreements between 
particular Members. Any such method would be wholly alien to its 
purpose and character. The provisions of the Charter are of general 
application. The same applies to the Statute, which is part of the 
Charter. 

There was no question at the Conference of San Francisco of the 
participant States imposing upon future Members of the United Na- 
tions any obligations against their will. What the authors of the 
Charter were entitled to do, and what in fact they did, was to provide 
that it should be a condition of membership—whether on the part of 
the original Members or of States subsequently adhering to the 
Charter—that the existing declarations in the matter of the Optional 
Clause should continue in accordance with their terms. All Members 
of the United Nations, whatever the date of their membership, were 
to be placed in this respect on an equal footing.‘ 


Interpretation of Netherlands-Beigian Boundary Convention—status 
quo—proof of mistake—acquisition of sovereignty in derogation of 
treaty 


CasE CONCERNING SOVEREIGNTY OVER CERTAIN FRONTIER LANDS 
(BeLeGtuM/NETHERLANDS).* I.C.J. Reports, 1959, p. 209. 
International Court of Justice,: Judgment of June 20, 1959. 


An Agreement of March 7, 1957, between Belgium and The Netherlands 
provided : 


Article I. The Court is requested to determine whether sovereignty 
over the plots shown in the survey and known from 1836 to 1843 as 
Nos. 91 and 92, Section A, Zondereygen, belongs to the Kingdom of 
Belgium or the Kingdom of the Netherlands. 


*The Joint Dissent alluded to views expressed by Judge Manley Hudson, in 41 
A.J.I.L. 10 (1947), and 40 ibid. 34 (1946), concerning the effect of Art. 36, par. 5. 

* Digested by William W. Bishop, Jr., of the Board of Editors. 

1 Composed for this case of President Klaestad, Vice President Zafrulla Khan, and 
Judges Basdevant, Hackworth, Winiarski, Badawi, Armand-Ugon, Kojevnikov, Lauter- 
pacht, Moreno Quintana, Cérdova, Wellington Koo, Spiropoulos and Spender. 
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These plots? lie near the frontier north of the Belgian town of Turnhont, 
where the Belgian commune of Baerle-Duc is made up of a series of iso- 
lated plots enclaved within the Netherlands commune of Baarle-Nassau, 
which is in turn non-continuous. 

Before the separation of Belgium from The Netherlands, unsuccessful 
attempts were made to fix the boundary between these communes so as to 
eliminate enclaves. In 1836 the burgomasters of the two communes tried 
to determine exact boundaries between them for tax purposes, establishing 
the ‘‘Communal Minute’’ dated November 29, 1836, but not actually signed 
until March 22, 1841, which was done in two originals to be deposited in the 
respective communal archives. The Netherlands produced what purported 
to be one of the originals, which reads (in translation) that ‘‘Plot Numbers 
78 to 111 inclusive belong to the commune of Baarle-Nassau.’’ The Baerle- 
Due (Belgian) original could not be produced. The Treaty of London of 
April 19, 1839, provided for a Mixed Boundary Commission to fix the 
boundary between Belgium and The Netherlands. On November 5, 1842, 
the two governments signed a boundary treaty (effective February 95, 
1843), Article 14 of which provided : 


The status quo shall be maintained both with regard to the villages 
of Baarle-Nassau (Netherlands) and Baerle-Duc (Belgium) and with 
regard to the ways crossing them. 

Article 70 stipulated that the Mixed Boundary Commission should ‘‘draft 
the convention . . . in accordance with the foregoing provisions.’’ 

The work of this Commission resulted in a Boundary Convention dated 
August 8, 1843, ratifications of which were exchanged October 3, 1843. 
This provided that the frontier ‘‘is defined in an exact and invariable way 
by a Descriptive Minute,’’ which together with detailed maps ‘‘shall re- 
main annexed to the present Convention and shall have the same force and 
effect as though they were inserted in their entirety.’’ The convention 
further provided that with regard to the communes of Baarle-Nassau 
(Netherlands) and Baerle-Duc (Belgium) ‘‘the status quo is maintained 
in virtue of Article 14 of the Treaty of 5 November 1842.’’ The De- 
seriptive Minute first refers to this Article 14, and then says of the 
Communal Minute signed March 22, 1841, that ‘‘The above-mentioned 
Minute, noting the plots composing the communes of Baerle-Due and 
Baarle-Nassau, is transcribed word for word in the present Article.” 
But the Descriptive Minute actually made a part of the Boundary Con- 
vention departed from the text of the copy of the Communal Minute pro- 
duced by The Netherlands, and instead read (in translation) : 


Plots numbers 78 to 90 inclusive belong to the commune of Baarie- 
Nassau. 

Plots numbers 91 and 92 belong to Baerle-Duc. 

Plots numbers 93 to 111 inclusive belong to Baarle-Nassau. 


The Belgian Government relied on this to show that plots 91 and 92 were 
Belgian. The Netherlands contended that the Boundary Convention 0 


2 About 14.378 hectares or 35 acres in area. 
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1843 did not determine what the sta/us quo was, but left this to the Com- 
munal Minute under which sovereignty was recognized and vested in The 
Netherlands. It added that if the Boundary Convention purported to 
determine sovereignty over the disputed plots, it was vitiated by mistake 
and did not carry out the intention of the parties. The Netherlands fur- 
ther submitted that even if the convention determined sovereignty over the 
disputed plots and was not vitiated for mistake, yet acts of sovereignty 
exercised by The Netherlands since 1843 displaced the legal title flowing 
from the convention and established Dutch sovereignty over the plots. 

By a vote of 10 to 4 the Court found that sovereignty over the two plots 
belonged to Belgium. 

Looking at the history of the work of the Mixed Boundary Commission 
and the task assigned to the Commission, the majority opinion concluded 
that the Commission had intended to make definite allocation of these two 
plots to Belgium. From the language in the preamble of the Boundary 
Convention to the effect that the two parties, ‘‘ wishing to fix and reguiate 
all that relates to the demarcation of the frontier,’’ appointed their com- 
missioners, et cetera, the Court reasoned that: 


This statement represents the common intention of the two States. 
Any interpretation under which the Boundary Convention is regarded 
as leaving in suspense and abandoning for a subsequent appreciation of 
the status quo the determination of the right of one State or the other 
to the disputed plots would be incompatible with that common inten- 
tion. 

The Court reaches the conclusion that the Boundary Convention was 
intended to determine, and did determine, as between the two States, 
to which State the various plots in each commune belonged. Under 
its terms, the disputed plots were determined to belong to Belgium. 


The Court said that the Descriptive Minute of the Boundary Convention 
stated that the Communal Minute signed March 22, 1841, ‘‘is transcribed 
word for word in the present article.’’ In faet it was not so transcribed, 
but differed in attributing the plots to Belgium. The Court stated: 


The Court does not consider that a mere comparison of these two 
documents establishes any such mistake. Under the terms of the 
Boundary Convention, sovereignty over the disputed plots is vested 
in Belgium. The only question is whether a mistake, such as would 
vitiate the Convention, has been established by convincing evidence. 

To succeed on the basis of the alleged mistake, the Netherlands must 
establish that the intention of the Mixed Boundary Commission was 
that the Descriptive Minute attached to and forming part of the Con- 
vention of 1843 should set out the text of the Communal Minute con- 
tained in the copy produced by the Netherlands, and that this intention 
was defeated by the transcription in the Descriptive Minute of a dif- 
ferent text, which, contrary to the text of that copy and the intention 
of the Mixed Boundary Commission, attributed the disputed plots to 
Baerle-Duc instead of to Baarle-Nassau. 

The duty of the Mixed Boundary Commission was to determine and 
fix the limits of the possessions of the two States. So far as the two 
communes were concerned, the essence of its task was to determine the 
status quo. In order to discharge its duty, the Commission, directly 
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and through sub-commissions, made examinations on the spot, had 
recourse to researches, records and surveys, verified the findings of the 
sub-commissions and carefully checked its own labours. 


Examining the records of the Boundary Commission, the Court added: 


The Court draws the conclusion from these documents that the two 
copies of the Communal Minute held by the Netherlands and Belgian 
Commissions were at variance on the attribution of the disputed plots 
to the two communes. There is no satisfactory explanation how a text 
—which according to the copy of the Communal Minute produced by 
the Netherlands consists of one paragraph reading ‘‘ plots numbers 78 
to 111 inclusive belong to the commune of Baarle-Nassau’’—could have 
by mistake been broken up into three separate paragraphs giving a 
different attribution to the disputed plots. 


As to the mistake, the Court concluded: 


In the view of the Court, apart from a mere comparison of the text 
of the Descriptive Minute with the copy of the Communal Minute 
produced by the Netherlands, all attempts to establish and to explain 
the alleged mistake are based upon hypotheses which are not plausible 
and which are not accompanied by adequate proof. 

The Boundary Convention of 1843 was the result of several years 
of labour, with members of the Mixed Boundary Commission not only 
in contact with the respective communal administrations but also with 
the Governments of the respective States. According to information 
furnished to the Court, copies of the text of the Communal Minute 
to be incorporated in the Descriptive Minute, and which was in fact 
incorporated therein, were signed by the secretaries of each commune. 
The actual text transcribed was accordingly known to both communes 
and both States. The Convention was confirmed by the Parliament of 
each State and ratified in accordance with their constitutional proc- 
esses. Its terms have been published in each State. For almost a 
century the Netherlands made no challenge to the attribution of the 
disputed plots to Belgium. 

The Court is satisfied that no ease of mistake has been made out 
and that the validity and binding force of the provisions of the Con- 
vention of 1843 in respect to the disputed plots are not affected on 
that account. 


The Court continued: 


The final contention of the Netherlands is that if sovereignty over 
the disputed plots was vested in Belgium by virtue of the Boundary 
Convention, acts of sovereignty exercised by the Netherlands since 
1843 have established sovereignty in the Netherlands. 

This is a claim to sovereignty in derogation of title established by 
treaty. Under the Boundary Convention, sovereignty resided in 
Belgium. The question for the Court is whether Belgium has lost its 
sovereignty, by non-assertion of its rights and by acquiescence in acts 
of sovereignty alleged to have been exercised by the Netherlands at 
different times since 1843. 

As to the question whether Belgium ever relinquished its sovereignty 
over the disputed plots, it is to be observed that Belgium military staff 
maps since their first publication in 1874 have shown these plots as 
Belgian territory. The plots were included in Belgian survey records 
from 1847 to 1852, when one plot for some reason was struck out but 
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restored about 1890, since which time both have continued to appear 
therein. Transfer deeds relating to one of the plots were entered in 
the Records of the Survey authorities at Baerle-Duc in 1896 and 1904. 

In 1843, the plots were uncultivated land, of which one was de- 
scribed by the Netherlands as being in 1860-1863 ‘‘a clearing of heath- 
land.’’ The Netherlands state that since 1866 the use to which both 
plots have been put has changed a number of times, although the 
nature and dates of these changes are not stated. Prior to 1906 some 
transfers of land were recorded in the Office of Baarle-Nassau. In 
1906 some houses were erected upon part of plot 91 and thereafter 
further transfers of lands were recorded in that Office. Since that 
time also, registrations of births, deaths and marriages of inhabitants 
of these houses have been entered in the Baarle-Nassau Communal 
Register. It is stated by Belgium that these houses, constructed round 
the Baarle-Nassau (frontier) station built by the Netherlands Govern- 
ment, were occupied by Netherlands officials. 

Some time after their erection, a Belgian inspector of survey, having 
visited Baarle-Nassau, found that plots 91 and 92, entered in the 
Belgian survey, were also entered in the Netherlands survey. Official 
Belgian enquiries were then initiated, and finally, in July 1914, the 
Director of the Survey at Antwerp informed the Belgian Minister for 
Finance that he thought it necessary for the matter to be submitted to 
the Belgian Ministry for Foreign Affairs. The First World War then 
intervened. In December 1919 the file was transmitted to that Min- 
istry. 

Following examination by that Ministry, the Belgian Minister at 
The Hague in August 1921 drew the attention of the Netherlands 
Government to the fact that the two disputed plots and two other plots 
belonging to Baerle-Duc were entered in the survey documents of 
both States. The Netherlands Minister for Foreign Affairs replied 
on 6 October 1922, when he acknowledged that the two other plots 
were Belgian and should be struck out of the Netherlands survey 
documents, but for the first time it was claimed that the Communal 
Minute had been inaccurately reproduced in the Descriptive Minute 
and that plots 91 and 92 belonged to the Netherlands. Since then, 
sovereignty over these two plots has been the subject of dispute be- 
tween the two States. 

The Netherlands relies, in addition to the incorporation of the plots 
in the Netherlands survey, the entry in its registers of land transfer 
deeds and registrations of births, deaths and marriages in the com- 
munal register of Baarle-Nassau, on the fact that it has collected 
Netherlands land tax on the two plots without any resistance or pro- 
test on the part of Belgium. 

Belgium’s reply is that it was quite unaware that tax was being 
collected; that neither plot was under Belgian law liable to its land 
tax, since both plots were until recent years uncultivated and one of 
them was State property. This explanation is disputed by the Neth- 
erlands Government. 

Reliance is also placed by the Netherlands upon certain proceedings 
taken by the commune of Baerle-Duc before a Breda tribunal in 1851. 
These proceedings were concerned with a proposed sale of a large area 
of heathland over which the commune of Baerle-Due claimed to have 
certain rights of usufruct. This area included part of the disputed 
plots. 

_A further act relied upon by the Netherlands is the sale by the 
Netherlands State, publicly announced in the year 1853, of the heath- 
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land above referred to. The Belgian Government states that the fact 
that this area included a part of the disputed plots escaped its notice. 

The Netherlands also claims that Netherlands laws, more particu- 
larly in regard to rents, were applied to houses built on the plots. 

Finally, the Netherlands places reliance upon the grant of a railway 
concession which related to a length of line, a small portion of which 
passed through the disputed plots. 

The weight to be attached to the acts relied upon by the Netherlands 
must be determined against the background of the complex system of 
intermingled enclaves which existed. The difficulties confronting 
Belgium in detecting encroachments upon, and in exercising, its 
sovereignty over these two plots, surrounded as they were by Nether- 
lands territory, are manifest. The acts relied upon are largely of a 
routine and administrative character performed by local officials and 
a consequence of the inclusion by the Netherlands of the disputed plots 
in its Survey, contrary to the Boundary Convention. They are in- 
sufficient to displace Belgian sovereignty established by that Conven- 
tion. 

During the years 1889 to 1892 efforts were made by the two States t 
achieve a regular and continuous frontier line between them in this 
region through exchanges of territory. A new Mixed Boundary Cor 
mission, which met during those years, finally prepared a Conventi 
which was signed by the plenipotentiaries of the two States in 1892, but 
which was never ratified. Under the terms of the Convention, Belgiun 
agreed to cede to the Netherlands, inter alia, the two disputed plots 
The Netherlands urged that this should not be read against it sine 
the Convention was not ratified and since little importance had at 
tached to the two plots in question and it had allowed itself to be 
misled by the text of the Descriptive Minute and the significance 0! 
any cession was not the subject of consideration. 

The unratified Convention of 1892 did not, of course, create any 
legal rights or obligations, but the terms of the Convention itself and 
the contemporaneous events show that Belgium at that time was as- 
serting its sovereignty over the two plots, and that the Netherlands 
knew it was so doing. In a letter of 20 August 1890, the Belgian 
Minister for Foreign Affairs had informed the Netherlands Minister 
in Brussels that an enclave, intersected by the railway from Turnhout 
to Tilburg, had been omitted from the list of territories to be ceded by 
Belgium to the Netherlands. This enclave comprised the disputed 
plots; they were incorporated in the Convention of 1892 and subse- 
quently specifically covered by a separate Declaration of December 0! 
that year. The Netherlands did not in 1892, or at any time thereafte: 
until the dispute arose between the two States in 1922, repudiate t! 
Belgian assertion of sovereignty. 

Having examined the situation which has obtained in respect of the 
disputed plots and the facts relied upon by the two Governments, th 
Court reaches the conclusion that Belgian sovereignty established in 
1843 over the disputed plots has not been extinguished. 


Judges Lauterpacht* and Spiropoulos‘ gave brief statements of thei 


3 Judge Lauterpacht said: ‘‘The circumstances of the adoption, in 1843, of 


Descriptive Minute must, to some extent, be in the nature of conjecture. In particular, 
it has not been proved possible to state a direct conclusion as to the authenticity or other 


wise of the cardinal piece of evidence, namely, of the only existing copy of 
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reasons for believing that the land belonged to The Netherlands. Judges 
Armand-Ugon ® and Moreno Quintana ® gave dissenting opinions. 


Communal Minute produced by the Netherlands. Moreover, while the Commissioners 
who drafted the Descriptive Minute enjoyed wide powers, they had no power to endow 
with legal efficacy a document in which they purported to transcribe word for word 
the Communal Minute and to observe the status quo but in which they actually modified 
the Communal Minute and departed from the status quo. The law knows of no such 
power. For these reasons, I am of the opinion that the relevant provisions of the 
Convention must be considered as void and inapplicable on account of uncertainty 
and unresolved discrepancy. 

‘*, . . it seems proper that a decision be rendered by reference to the fact, which 
is not disputed, that at least during the fifty years following the adoption of the Con 
vention there had been no challenge to the exercise, by the Government of the Nether- 
lands and its officials, of normal administrative authority with regard to the plots in 
question. In my opinion, there is no room here for applying the exacting rules of 
prescription in relation to a title acquired by a clear and unequivocal treaty; there is 
no such treaty. It has been contended that the uninterrupted administrative activity 
of the Netherlands was due not to any recognition of Netherlands sovereignty on the 
part of Belgium but to the fact that the plots in question are an enclave within 
Netherlands territory and that, therefore, it was natural that Netherlands administrative 
acts should have been performed there in the ordinary course of affairs. However, the 
fact that local conditions have necessitated the normal and unchallenged exercise of 
Netherlands administrative activity provides an additional reason why, in the absence 
of clear provisions of a treaty, there is no necessity to disturb the existing state of 
affairs and to perpetuate a geographical anomaly.’’ 


+ Judge Spiropoulos found the status of the plots ‘ 


‘extremely doubtful’’ and preferred 
the Dutch hypothesis, which he thought ‘‘the less speculative.’’ 

5 Judge Armand-Ugon pointed to the Communal Minute as ‘‘of cardinal importance,’’ 
and said that Belgium could not explain the absence of its original, but did not challenge 
the authenticity of the Dutch original. He thought the records of the Mixed Boundary 
Commission showed the clear intention to adopt the Communal Minute without alteration 
on the relevant point, particularly as there was no evidence in the records of any in- 
tention to make this change and deliberately award the plots to Belgium. He added 
that: ‘‘For almost one hundred years the Convention of 1843 was applied in a manner 
which does not conform with the text of the Communal Minute included in Article 90 
of the Descriptive Minute; although that article regards the plots as Belgian, these 
same plots have actually been submitted to Netherlands sovereignty.’’ Only in 1890 
was the divergence apparently raised by Belgium. He further stated that ‘‘the 
Netherlands Government has exercised preponderant governmental functions in respect 
of the disputed plots, without these having given rise on the part of the Belgium 
Government to any protest or any opposition. This prolonged tolerance of the Belgian 
Government in this respect has created an indisputable right of sovereignty in favour 
of the Netherlands Government. There is no evidence that Belgium claimed restitution 
of the parcels before 1921, or that any Belgian activities occurred thereon.’’ 

6 Judge Moreno Quintana regarded the question as one of interpretation of the 
Boundary Convention, since the real intention of the parties should control. Finding a 
mistake in the ‘‘transeription’’ of the Communal Minute in Article 90 of the De 
seriptive Minute of the Boundary Convention, he said: ‘‘A mistake of fact—as the 
most qualified writers in international law teach us—vitiates the consent of the Parties 
to a legal instrument such as a treaty. This defect in consent involves the total or 
partial nullity of the instrument in question.’’ This nullity was confined to the pro- 
vision concerning these two plots in question. 
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Nat rch ferpretation of Italian Peace ify 


Bancroft ity, S.-Wiirttemberg 


U.S.A. EX REL. FLEGENHEIMER v. ITALY.* 
Italian—U. S. Coneiliation Commission. September 20, 1958. 
Albert Flegenheimer sought cancellation of his sale of stock in an Itali: 
company to another Italian company March 18, 1941, for the sum 


T).~ 


$277,860.60, at a time when the actual value of the shares was from fou 
to five million dollars, claiming that as a Jewish person he had feared a 
plication t im of the 1938 Italian anti-Semitie legislation. This elair 
was based on Article 7S, paragraph 3, of the Italian Peace Treaty, 

Article ILI, section 16 (b) of the Lombardo-Lovett Agreement.’ TI 


Italian Government answered that Flegenheimer was not a ‘‘United Na 


tions national’’ within the definition of Article 78, paragraph 9(a), of t) 
Peace Treaty.*. On August 6, 1954, the representatives of the Unit: 
States and Italy on the Conciliation Commission found themselves unal 
to agree on the case, and resorted to the third member as provided for | 
Article 83 of the Treaty of Peace. 

Albert Flegenheimer was born in Wiirttemberg, Germany, in 1890, 
son of Samuel Flegenheimer. Samuel had been born in 1848 in Bade 


Germany; moved to the United States in 1864 or 1866; was naturalized as 


an American citizen November 7, 1873; returned to Germany in 187 

live in Wiirttemberg: and was naturalized in Wiirttemberg August 2 
1894. He lived there until his death in 1929. Albert and his two old 
brothers were included in the father’s 1894 naturalization in Wiirttember 
Albert lived in Germany until 1937, apparently unaware of his father’s on 


time American citizenship until after the Nazis took power in 1933. 5 


tween 1933 and 1939 Albert and his brother Eugene contacted severa 
American Consulates in Europe, and the American Embassy in Paris, seek- 


ing to find out 
through their father, but received negative or ambiguous information. 


* Digested by William W. Bishop, Jr., of the Board of Editors. 
1 Established under Art. 83 of the Treaty of Peace with Italy, 61 Stat. 1245; T.I.A-s 
No. 1648; 42 A.J.I.L. Supp. 47 (1948). Im this case the members were A. J. Mattu 
Antonio Sorrentino, and G. Sauser Hall (‘‘Third Member’’). For earlier decisions 
this Commission, see 50 A.J.I.L. 150 (1956), and 51 ibid. 436 (1957). 

‘¢The Italian Government shall invalidate transfers involv 


2 The paragraph reads: 


property, rights and interests of any description belonging to United Nations nationas 


where such transfers resulted from force or duress exerted by Axis Governments or t 


agencies during the war.’ 
8 T.LA.S., No. 1757; 42 A.J.I.L. Supp. 146, 150 (1948). 
4 Art. 78, par. 9(a): ‘‘ As used in this Article: 
‘“(a) United Nations nationals means individuals who are nationals of any of * 
United Nations, or corporations or associations organized under the laws of any of 


t whether they might have preserved American citizenship 


United Nations, at the coming into force of the present Treaty, provided that the sau 


individuals, corporations or associations also had this status on September 3, 1943, © 


date of the Armistice with Italy. 
‘The term ‘United Nations nationals’ also includes all individuals, corporations 


associations which, under the laws in force in Italy during the war, have been treated 


as enemy.’’ 
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In November, 1937, Albert Flegenheimer was notified that as a Jewish 


person he must dispose of his property under penalty of total confiscation, 
sold his property at a nominal price, and was told to leave Germany. 
Traveling on a German passport, he went to Italy, and, after the 1938 
Italian anti-Semitic laws, went to Switzerland and then in 1939 to Canada, 
still using a German passport. At the American Consulate in Winnipeg, 
Canada, he filed on November 3, 1939, his first formal claim to American 
citizenship. The Board of Special Inquiry of the Immigration and Natu- 
ralization Service of the United States, after hearing him, decided on No- 
vember 22, 1939, that he was not an American citizen. While he was in 
America, the German Government decreed forfeiture of his German citizen- 
ship, April 29, 1940. After he was admitted to the United States for 
temporary sojourn, and after the United States had entered the war, the 
Immigration and Naturalization Service on February 24, 1942, ordered that 
Flegenheimer be given the status of an American national. The Depart- 
ment of State refused him a passport to travel to Europe on May 14, 1946; 
but granted him an American passport October 24, 1946. 

After the present proceedings were brought before the Conciliation Com- 
mission, Flegenheimer asked issuance of a certificate of United States na- 
tionality. Despite a negative finding by the examining officer, the Acting 
Assistant Commissioner, Inspection and Examinations Division, found him 
to be an American citizen, and caused the certificate of nationality to be 
issued to him July 10, 1952. 

The Conciliation Commission found unanimously ° in favor of the Italian 
Government, concluding that, although claimant Albert Flegenheimer 
‘‘aequired by filiation the natienality of the United States, at birth, in 
Wurttemberg,’’ he ‘‘acquired German and Wurttemberg nationality as 
the result of his naturalization in Wurttemberg on August 23, 1894, and 
thereby lost, after five years’ residence in his new*® home country, his 
American nationality, under the Bancroft Treaty coneluded on July 2, 
1868, between the United States of America and Wurttemberg.’’ The 
Commission found that ‘‘he never re-aequired his American nationality 
after reaching majority’’; and that, although stateless after the forfeiture 
of his German nationality, ‘‘he did not prove that he was treated as enemy 
by the Italian authorities during his stay in the countries at war with 
Italy, Canada first and later the United States.’’ The Commission re- 
garded itself as not bound by the certificate of nationality, and held that 
Flegenheimer was not a United Nations national within the meaning of the 
Peace Treaty and the Lombardo-Lovett Agreement. The petition filed on 
his behalf was rejected as inadmissible. 

The first question of law was whether the Commission had power to dis- 
regard the certificate of American nationality. It stated: 


>The Commission stated that ‘‘The dispositions of this decision are adopted by 
unanimous vote, although on some points of law the Representative of the United States 
of America is not in agreement.’’ 

®Sic. It was ‘‘new’’ in the sense of being newly his country of allegiance, but he 
had been born there and had until then always lived there. 
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24. It is clear that the afore-mentioned provision of the Treaty of 
Peace, in explaining the meaning of ‘‘United Nations nationals’’ re- 
fers to an unquestionable principle of international law according to 
which every State is sovereign in establishing the legal conditions which 
must be fulfilled by an individual in order that he may be considered 
to be vested with its nationality. 

... the Commission will have to admit or reject, at the international 
level, a nationality, the existence or inexistence of which shall be 
established, in its opinion in full compliance with the law, at the na- 
tional level. 

25. Nevertheless, the Commission recalls that, according to a well 
established international jurisprudence, where international law and 
the international bodies who must apply that law are concerned ‘‘na- 
tional laws are simple facts, an indication of the will and the activity 
of States, just like judicial decisions or administrative measures”’ 

P.C.LJ. Decision of May 25, 1926, case relating to certain Germa: 
interests in Upper Silesia, series A, No. 7, p. 19). 

The result is that, in an international dispute, official declarations, 
testimonials or certificates do not have the same effect as in municipal! 
law. They are statements made by one of the Parties to the dispute 
which, when denied, must be proved like every other allegation. It is 
the duty of this Commission to establish Albert Flegenheimer’s tru 
nationality, at the relevant dates specified in Article 78, paragraph 
of the Treaty of Peace, and it has a right to go into all the elements of 
fact or of law which would establish whether the claimant actually was, 
on the aforementioned dates, vested with the nationality of the United 
States; these investigations are necessary in order to decide whether 
the international action, instituted in his behalf, fulfills the conditions 
required by the Treaty of Peace from which the Commission cannot 
deviate. It must therefore freely examine whether an administrative 
decision, such as that taken in favor of Albert Flegenheimer in the 
United States, was of such a nature as to be convincing. 

The profound reason for these broad powers of appreciation whic! 
are guaranteed to an international court for resolving questions of 
nationality, even though coming within the reserved domain of States, 
is based on the principle, undenied in matters of arbitration, that com- 
plete equality must be enjoyed by both Parties to an internationa 
dispute. If it were to be ignored, one of the Parties would be placed 
placed in a state of inferiority vis-a-vis the other, because it would 
then suffice for the Plaintiff State to affirm that any given person is 
vested with its nationality for the Defendant State to be powerless t 
prevent an abusive practice of diplomatic protection by its Opponent. 

The right of challenge of the international court authorizing it to 
determine whether, behind the nationality certificate or the acts of 
naturalization produced, the right to citizenship was regularly acquired, 
is in conformity with the very broad rule of effectivity which dominates 
the Law of Nations entirely and allows the court to fulfill its legal fune- 
tion and remove the inconveniences specified. 


Arguing that the certificate ‘‘constitutes legally valid proof of his na- 
tionality,’’ the United States Agent cited the cases of Rau,? Meyer Wilder- 


7 Decided Jan. 14, 1930, by the German-Mexican Claims Commission, 1931-1932 A! 
124, 


ial Digest, Case 
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mann,® and Pablo Najera,® and instructions by Secretary of State Blaine 
to the United States Commissioner on the Spanish American Commission of 
1871 in connection with the Buzzi case.’ In contrast, the Italian Agent 
cited other instructions of American Secretaries of State concerning the 
same commission.'? The decision stated: 

29. In fulfilling its duties, the Commission can draw its authority 
from a long series of arbitral precedents, as well as from important 
qualified legal writings distinctly affirming the power of investigation 
by the international court in matters of nationality.’* 

. . The majority of international tribunals has thus accepted 
this concept. 

30. The foregoing point of view is, in any event, that which has 
been upheld on many occasions by the Agents of the Government 
of the United States during international proceedings. - 

31. Abundant doctrine in international law confirms the power of 
an international court to investigate the existence of the nationality 
of the claimant, even when this is established prima facie by 
the documents issued by the State to which he owes allegiance and in 
conformity with the legislation of said State. This opinion is sup- 
ported, in particular, by distinguished American authors of interna- 
tional law, such as the late professors Borchard and Hyde. - 

34. The Commission, in conformity with the case law of interna- 
tional tribunals, holds that it is not bound by the provisions of 
the national law in question, either as regards the manner or as regards 
the form in which proof of nationality must be submitted. k 

35. The Commission, on the basis of the research made in juris- 
prudence and authoritative doctrine, holds that its powers of 
investigation as to whether Albert Flegenheimer validly acquired 
United States nationality are all the less disputable in that no Ameri- 
can judgment of naturalization has been introduced during these pro- 
ceedings but a mere administrative statement which, according to the 
international practice commonly followed, is subjected to the valua- 
tion of every court, whether national or international, to which the 
question of the validity of a nationality is submitted. 


8 Wildermann v. Heritiers Stinnes, German-Rumanian Mixed Arbitral Tribunal, June 
8, 1926, 6 Recueil des Décisions des Tribunaux Arbitraux Mixtes 485, 493. 

® Decided Oct. 19, 1928, by French-Mexican Claims Commission, 1927-1928 Annual 
Digest 301. 

103 Moore’s Arbitrations 2592, 2618. 

11 Ibid. 2599, 2620. 

12 Discussing the Medina ease before the U. S.—Costa Rican Claims Commission, de- 
cided Dee. 31, 1862, 3 Moore’s Arbitrations 2587; the Salem case between the United 
States and Egypt, June 8, 1932, 2 Int. Arb. Awards 1184; the Hatton case, Sept. 26, 
1928, before the U. S.—Mexican General Claims Commission, 4 ibid. 329, Opinions 
(1928-29), p. 6; Nielsen’s opinion in the Naomi Russell case before the Special Claims 
Commission (U. S.-Mexico), April 24, 1931, 4 Int. Arb. Awards 805; and the Flutie 
cases decided by the American-Venezuelan Commission of 1903, Ralston, Venezuelan 
Arbitrations of 1903, p. 38. The Commission cited several further cases. 

18 Citing Hunt’s Report of the American and Panamanian General Claims Arbitration 
under Conventions of 1926 and 1932, pp. 663 and 723; and 3 Moore’s Arbitrations 2600. 

14 Citing Borchard in 1931 Annuaire de 1’Institut de Droit International 277 (I); 
and 2 Hyde, International Law 1130-1131 (2nd ed., 1945). 

15 Here the Commission found its conclusion in harmony with that of the Franco—Mexi- 
ean Commission in the George Pinson case, 5 Int. Arb. Awards 327, 371. 
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The Commission nevertheless considers that the observations made 
by the commentators of the Medina case cannot be ignored, and that 
international jurisdictions must act with the greatest caution and 
exercise their powers of investigation only if the eriticism directed by 
one Party against the allegations of the other, not only are not mani- 
festly groundless, but are of such gravity as to cause serious doubts 
in the minds of their Members with regard to the reality and truth of 
the nationality invoked. 

36. In the instant case, the grounds for doubt in connection with 
Albert Flegenheimer’s nationality are so numerous and so patent, that 
the Commission could allow him to benefit by Article 78 of the Treaty 
of Peace with Italy only if all the doubts, raised in its mind over the 
facts on the basis of which the certificate of United States nationality 
was issued, were dispelled. 

These facts are first of all connected with the validity of Samuel 
Flegenheimer’s naturalization in the United States from which flows 
the acquisition jure sanguinis, of his son Albert’s American nationality ; 
subsequently with the loss by the latter of his American nationality as 
a result of his naturalization together with his father in Wurttemberg 
in 1894, when he was still a minor; with the long sojourn of the in- 
terested party, as a German national, in Germany from 1904 to 1937, 
with his entry into Canada on February 10, 1939 before the outbreak 
of World War II, on a German passport which was renewed to him a 
few days later by the German Consulate at Winnipeg, and then in 
1941 by the Swiss Consul in that city, who had taken over the protec- 
tion of German interests. 

The Commission’s grounds for doubt are further increased when 
acquiring knowledge, from the documents in the record, of the fact 
that all inquiries for information made by Albert Flegenheimer at 
eonsular offices and even at an Embassy of the United States in 
Europe in connection with his American nationality only resulted in 
negative or dubious answers; that, if he succeeded in obtaining an 
authorization of making, at the outset, only temporary sojourns in the 
United States, his case gave rise to conflicting decisions by the State 
Department and by the Immigration Service of the Department of 
Justice of the United States; that at the time of the inquests to which 
he was subjected by American officials, he made statements which are 
not entirely consistent; that the authorization which was accorded to 
him to enter the United States as a German national was only modified 
by a decision of the Immigration and Naturalization Service of Febru- 
ary 24, 1942, in the sense that he was thereafter qualified as a citizen 
of the United States, but that the subsequent inquests which resulted 
in this amendment of the record of his entry, are defined as irregular 
by the American counsel for the Italian Government in these pro- 
ceedings. 

37. This Commission owes it to itself, as it owes it to the two States 
who have placed their confidence in it so as to assure a correct ap- 
plication of Article 78 of the Treaty of Peace with Italy, to make an 
objective search for the truth and to clarify the legal position which, 
as far as the Commission, in its capacity as an international organ, is 
concerned is Albert Flegenheimer’s factual position. . . . 

From the standpoint of form, international jurisprudence has ad- 
mitted, without any divergence of views, that consular certificates as 
well as certificates issued by administrative bodies which, according 
to the national legislation of the subject State do not have absolute 
probative value, are not sufficient to establish nationality before in- 
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ternational bodies, but that the latter are nevertheless entitled to take 
them into consideration if they have no special reasons for denying 
their correctness. 

From the standpoint of merit, even certificates of nationality the 
content of which is proof under the municipal law of the issuing State, 
can be examined and, if the case warrants, rejected by international 
bodies rendering judgment under the Law of Nations, when these 
certificates are the result of fraud, or have been issued by favor in order 
to assure a person a diplomatic protection to which he would not be 
otherwise entitled, or when they are impaired by serious errors, or 
when they are inconsistent with the provisions of international treaties 
governing questions of nationality in matters of relationship with the 
alleged national State, or, finally, when they are contrary to the gen- 
eral principles of the Law of Nations on nationality which forbid, for 
instance, the compulsory naturalization of aliens. It is thus not suf- 
ficient that a certificate of nationality be plausible for it to be recog- 
nized by international jurisdictions; the latter have the power of in- 
vestigating the probative value thereof, even if its prima facie content 
does not appear to be incorrect. This is particularly true before inter- 
national arbitral or conciliation commissions who are called upon to 
adjudicate numerous disputes following troubled international situa- 
tions, that are the outcome of war, internal strife or revolutions. 


The Commission next found that Albert Flegenheimer did acquire United 
States nationality jure sanguinis, despite Italian contentions that the 
father, Samuel, had no intention to reside permanently in the United States 
at the time of naturalization, that Samuel’s motives were to escape German 
military service and thus the naturalization was fraudulent, and that by his 
return to Germany soon after naturalization Samuel lost his American 
citizenship, even if it had been acquired in good faith. Refusing to apply 
retroactively later American naturalization statutes, the Commission found 
that at the crucial time any lack of intent to reside permanently in the 
Unied States would not impair naturalization, nor did the motives for 
which the candidate sought naturalization. During the period between 
1874 and 1890, and indeed prior to 1907, United States law did not provide 
for loss of citizenship (or presumption of loss) on the ground of residence 
abroad. Since Samuel was an American citizen at the date of his son’s 
birth in 1890, the son Albert became a citizen under the Act of February 
10, 1855. 

The Commission then discussed whether Albert lost United States na- 
tionality through naturalization with his father in Wiirttemberg, and 
found that he did. To reach this result the Commission applied the 
‘Bancroft Treaty’’ of 1868 between the United States and Wiirttemberg. 
Concerning these treaties, the Commission said : 


45. The so-called Bancroft Treaties constitute a pattern of agree- 
ments concluded by the United States with a large number of European 
and American States with a view to settling certain nationality con- 
flicts, and, in fact, to put a stop to the malpractices committed by 
European emigrants who acquired American nationality for the sole 
purpose of avoiding their military duties in the respective countries, 
and later returned thereto when in possession of United States citizen- 
ship papers, without any intention of returning to this latter country. 
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All these treaties go under the general name of Bancroft 
Treaties, even though they were not all negotiated by this diplomat, 
because they have certain common features. But they do not contain 
provisions that are wholly alike; there are two types of Bancroft 
Treaties and even those concluded with the five afore-mentioned Ger- 
man States do not belong to the same category. They ean therefore 
be interpreted one for the other only with caution because many of 
them have certain peculiarities which are not to be found in the 
treaties concluded with other States. 


Finding that the Bancroft Treaties of the United States with Baden and 


with Wiirttemberg remained in force after the formation of the German 
Empire in 1871, the Commission stated: 


46. The right of the Italian Government to find support in the 
Bancroft Treaties was denied by the Government of the United States 
for two reasons: in the first place because the Treaties are no long: 
in force; and in the second place because as far as Italy is concerne 
they are a res inter alios acta in view of the fact that she was not a 
party thereto. 

Neither of these two objections is founded. 

It cannot be denied that the Bancroft Treaties between the United 
States and the German States expired on April 6, 1917 as the result 
of the fact that the United States entered World War I, by virtue of 
the rules of the Law of Nations which provide that treaties between 
States are cancelled by the outbreak of war between the signatory 
States, with the exception of treaties concluded in contemplation of 
war and of collective treaties which are merely interrupted between 
the belligerent States, but continue to deploy their effects between 
neutral and belligerent States. They [the Bancroft Treaties} were 
not subsequently resumed. 

The Bancroft Treaties nevertheless fully deployed their effects until 
April 6, 1917 (Hackworth, Digest of International Law, III, p. 334 
and V, p. 386), that is, during the whole of the critical period during 
which Samuel Flegenheimer changed rationality for the first time in 
the United States, and a second time in Wurttemberg, hence from 1574 
to 1894. Their provisions may have exercised influence, first on the 
loss of Samuel Flegenheimer’s Baden nationality as the result of his 
naturalization in Pittsburgh, the validity of which is admitted by the 
Commission, and, subsequently, on his own American nationality and 
on the American nationality of his son Albert Flegenheimer, whose 
jure sanguinis acquisition of United States nationality is likewise ad- 
mitted by this Commission... . 

The objection raised that Italy has no title to invoke the Bancroit 
Treaties because she was not a party thereto is also unfounded. It 1s 
a foregone conclusion that Italy is obligated to bear the heavy burdens 
of reparation and restitution which she accepted under the Treaties of 
Peace of 1947, only if the persons involved are nationals of one of the 
‘United Nations.’’ .. . She has a right to require that the ‘‘ United 
Nations’’ nationality be established in each ease, and to oppose all 
rebuttal evidence against the allegations of the opponent Parties 
That if this rebuttal evidence flows from conventional provisions ¢0D- 
cluded with a third State, there is no reason why Italy should not in- 
voke them, preliminarily, insofar as they create objective conditions 
which can be forced not only upon her but on every other State & 
well. In other words, the treaty is as legitimate a source of nationalit) 
vis-a-vis third States as the provision of municipal law of a State whic 
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is not a party to an international dispute and which is invoked by one 
of the States engaged in this controversy. No distinction should be 
made according to whether a rule establishing the nationality of a 
person is contained in the municipal law of a State or in a treaty con- 
cluded by the State with another State. . 

48. The Parties to this dispute are in complete disagreement on the 
meaning of the Bancroft Treaties. The Agent of the United States 
and his Counsel consider them as agreements whose essential purpose 
is to eliminate disputes between States in connection with the dip- 
lomatie protection of persons naturalized in a State and returning 
subsequently to their country of origin, while the Agent of the Italian 
Republic and his Counsel consider them mainly as conventions govern- 
ing the nationality of the subjects of one of the contracting States 
residing in the other, and containing therefore provisions on the acquisi- 
tion and the loss of title to citizenship of persons whose legal position 
the signatory States have agreed to settle. 

In order to determine their exact scope, it is indispensable to go back 
to the origin of these Treaties; their conclusion was due to the initia- 
tive of the Government of the United States. 

As the United States owed its prosperity to a constant flow of 
European immigrants, beginning with the XI Xth century, it was con- 
cerned with attaching legally and in a final manner all this new 
population to the territory wherein it resided. It forcefully affirmed 
the right of every individual to change his nationality and to ex- 
patriate. In this policy of assimilation of aliens the United States 
clashed with the law of numerous European States which were de- 
sirous of preserving, often for military reasons, their emigrated na- 
tionals, either because these States constantly followed the principle of 
perpetual allegiance, or because they subjected the loss of the na- 
tionality of origin to governmental authorization (acts of manumis- 
sion) which was frequently refused to individuals who were still liable 
to military service in their home country, or, further, because they did 
not admit that naturalization abroad entailed, by operation of law, 
the loss of the nationality of origin of their nationals and required 
the fulfillment of formalities (application for expatriation, specific 
renunciation) in order to liberate the naturalized individuals from 
all ties and bonds with the State of origin. 

The United States set out with the idea that the naturalization of all 
aliens established in its territory was to entail immediately the loss of 
their previous nationality; it inversely admitted that naturalization 
of its nationals abroad directly caused the loss of American nationality. 


Contrasting the language of treaties like that with Baden,** providing for 
renunciation of the acquired nationality by mere action by the individual 
without any specified period of residence in his old country, the Commission 
said that in treaties like that with Wiirttemberg,”” 


The result is that these treaties have a direct bearing on nationality, 
that they do away with dual nationality, as the citizenship of origin is 


16 


1 Malloy 53; Art. IV of this treaty provided: ‘‘The emigrant from the one Stat 
who, according to the first article, is to be held as a citizen of the other State, shall not 
on his return to his original country be constrained to resume his former citizenship; 
yet if he shall of his own accord reacquire it and renounce the citizenship obtained by 
uaturalization, such a renunciation is allowed, and no fixed period of residence shall be 
required for the recognition of his recovery of citizenship in his original country.’’ 

‘72 Malloy 1895. 
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undeniably lost by a naturalization abroad accompanied by a five-year 
residence, because in case of return to the former country, the person 
concerned must become naturalized in order to re-acquire it... . 
After a carefu! analysis of these conventional texts, the Commission 
is convinced that the Bancroft Treaties with the Grand Duchy of 
Baden and Wurttemberg, in the relationship with the United States, 
not only had the purpose of regulating the diplomatic protection of 
naturalized persons but of determining their nationality as well. 


Finding that Samuel Flegenheimer lost his American citizenship by 


reason of the United States treaty with Wiirttemberg, rather than that with 


Baden, the Commission stated: 


He thus took up permanent residence in Wurttemberg as an Ameri- 
ean national, and it is likewise in this quality, and not as a former 
Baden national, that he applied for and obtained Wurttemberg natural- 
ization in 1894, following an uninterrupted residence of twenty years. 
As the result of this naturalization he directly and finally lost his 
United States nationality by virtue of Article 1, para. 2 of the Bancroft 
Treaty of July 27, 1868 concluded between the United States and 


Wurttemberg, wherein it is provided that: 


Reciprocally : citizens of the United States of America who have 
become or shall become naturalized citizens of Wurttemberg and 
shall have resided uninterruptedly five years within Wurttemberg 
shall be held by the United States to be citizens of Wurttemberg and 
shall be treated as such. 


In the foregoing text, like in the corresponding text of the Treaty 
with the Grand Duchy of Baden of July 19, 1868, the expressions 
**shall be held’’ and ‘‘shall be treated’’ do not have the meaning 0 
a mere interruption of the American nationality and of the loss o 
title to the diplomatic protection of the United States, but of a complete 
annulment of the title to the nationality of that State, by virtue of the 
Treaty itself. The Commission must reach this conclusion when faced 
with the Protocol signed at Stuttgart, on the same date as the Treaty, 
July 27, 1868, which, although making specific reference to Article 4 
of the Treaty, explains very clearly that naturalized persons, in ap- 
plication of Article 1, lose, as a result of their naturalization, their 
preceding naturalization ; Part III of this Protocol reads as follows: 


It is agreed that the fourth article shall not receive the interpreta- 
tion, that the naturalized citizen of the one State, who returns to 
the other State, his original country, and there takes up his residence, 
does by that alone recover his former citizenship; nor can it be 
assumed, that the State, to which the emigrant originally belonged, 
is bound to restore him at once to his original relation. On the 
contrary it is only intended, to be declared, that the emigrant s0 
returning, is authorized to acquire the citizenship of his former 
country, in the same manner as other aliens in conformity to the 
laws and regulations which are there established. Yet it is left to 
his own choice, whether he will adopt that course, or will preserve 
the citizenship of the country of his adoption. With regard to this 
choice, after a two years residence in his original country, he 1s 
bound, if so requested by the proper authorities, to make a distinct 
declaration, upon which these authorities can come to a decision as 
the case may be, with regard to his being received again int 
citizenship or his further residence, in the manner prescribed by law 
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The Commission could interpret this document established by com- 
mon agreement of the High Contracting Parties, in no other way than 
as a recognition of the principle constantly defended by the American 
authorities in their relationship with foreign States, namely that the 
nationality of origin is lost ipso jure, by virtue of the Bancroft Treaty 
concluded with Wurttemberg; it draws the conclusion therefrom that 
even a Wurttemberg national, if naturalized in the United States, 
when returning to reside in his country of origin, can re-acquire the 
nationality of this latter country only like any other alien, this means 
without the slightest doubt that he had lost that nationality as a result 
of his naturalization in the United States, by virtue of Article I of the 
aforesaid Treaty, and that, in application of the principle of reciprocity 
which is at the basis of the Bancroft Treaties, this is all the more so in 
the case of an American who secures naturalization in Wurttemberg. 

The Commission is of the opinion that Article 4 of the Bancroft 
Treaty with Wurttemberg of July 27, 1868, is not applicable to the 
instant case; it reads as follows: 


If a Wurttemberger naturalized in America renews his residence 
in Wurttemberg without the intention to return to America he shall 
be held to have renounced his naturalization in the United States. 
... The intent not to return may be held to exist when the person 
naturalized in the one country resides more than two years in the 
other. 


Samuel Flegenheimer never fell under the provisions of this Article, 
because he was not a Wurttemberg national naturalized in the United 
States, but an individual of Baden origin. On the other hand, the 
Bancroft Treaty of July 19, 1868 with the Grand Duchy of Baden 
(Art. 4) fails to recognize this loss of American naturalization as the 
result of the return to reside in the country of origin without animus 
revertendi to the United States; it only provides for a new naturaliza- 
tion in the country of origin accompanied by a voluntary renunciation 
of the naturalization secured in the United States; but this provision 
also was inapplicable to Samuel Flegenheimer who could not be 
qualified as a Baden national returning to his country of origin. The 
two treaties are not complementary and the provisions of one cannot 
be invoked in order to make good the inapplicability of the provisions 
of the other. It is therefore by virtue of Article I, para. 2 of the 
Treaty between Wurttemberg and the United States that Samuel 
Flegenheimer and the members of his family, under his control and 
guardianship as a husband and a father, lost their American na- 
tionality. 

52. Samuel Flegenheimer’s naturalization in Wurttemberg was 
formally extended, by the very act under which he secured said natu- 
ralization, to his wife and to his minor children, namely, Joseph who 
was then 18 years old, Eugen who was 6 and Albert who was 4. The 
three of them, through their father, lost, under the Bancroft Treaty 
concluded between the United States and Wurttemberg, the American 
nationality they had acquired jure sanguinis. The collective effects of 
Samuel Flegenheimer’s naturalization on the members of his family, 
under his control and guardianship as a husband and as a father, are 
explicitly confirmed by the excerpt from the Register of families of 
the Schwibisch-Hall district, as well as by a statement, introduced in 
the record, of the Government of the district of his domicile in Wurt- 
temberg (K6nigliche Kreisregierung) of August 23, 1894. They ful- 
filled the conditions of domicile required by the Treaty of July 27, 
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1868; although Albert was only four years old on the date of the 
naturalization of his father, he too falls under the provisions of this 
Treaty. The Protocol annexed thereto explicitly provides in Part 
I (1): 


It is of course understood, that not the naturalization alone, but a 
five years uninterrupted residence is also required, before a person 
can be regarded as coming within the treaty; but it is by no means 
requisite, that the five years residence should take place after the 
naturalization. 


It is therefore immaterial whether the five-year uninterrupted resi- 
dence is placed before or after the grant of naturalization; it is in any 
event established that Albert Flegenheimer resided uninterruptedly 
for more than five years in Wurttemberg, since birth and immediately 
after his naturalization. One could admit that he lost title to United 
States nationality only in 1895, a chronological verification that is 
devoid of all pertinence for the purpose of settling this dispute. 

53. Moreover, the Bancroft Treaty of July 27, 1868, like the others, 
does not specifically decide the question of the extension, to the minor 
children of an American national, of the loss of United States na- 
tionality by the head of the family who secured naturalization in 
Wurttemberg. As the collective effects assigned to a naturalization 
under the laws of a State do not have as a necessary corollary an 
expatriation with collective effects in the State of origin, the laws o 
which may have adopted, by way of hypothesis, the principle of indi- 
vidual expatriation, the question must be settled by an interpretation 
of the Treaty that is binding on the two Parties. 

A literal interpretation of Article 1, para. 2 of the Treaty between 
Wurttemberg and the United States of July 27, 1868, leads to the 
recognition that all of Samuel Flegenheimer’s minor children, who were 
naturalized with him, lost by this fact, like him, their American na- 
tionality. 

The starting point of the processus of all interpretation of an inter- 
national treaty is the text on which the two Parties have agreed; it is 
evident that the main point of an international agreement lies in the 
concordant intent of such Parties and that, without this concordance, 
there are no rights or obligations which arise therefrom. .. . 

International jurisprudence has made an extensive application of 
this rule of interpretation. ... 

The Treaty of July 27, 1868 does not afford any exception to tlie 
rule of the loss of American nationality following the naturalization i: 
Wurttemberg of minor children included in their father’s change of 
nationality. There is therefore no ground for inserting it in the text 
of the Treaty and taking it for granted; ‘‘ubi lex non distinguit, nec 
nos distinguere debemus.’’ Such is the wisdom of centuries. 

A teleological interpretation of the aforesaid Treaty does not lead to 
a different result. As the genesis of the Bancroft Treaties discloses, 
the main concern of the United States in concluding these treaties was 
to put a stop to the evil usage and inconveniences of dual nationality, by 
adopting the rule that every naturalization in the United States ac- 
companied by a permanent residence, entailed as a consequence, auto- 
matically, the loss of the former allegiance; and the United States suc- 
ceeded in obtaining this result only by admitting, in its turn, by way of 
reciprocity, that American nationality would not continue to exist 
following naturalization, accompanied by permanent residence, of al 
American national abroad. Therefore, the principal purpose of these 
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treaties is to link every naturalization in a State, the seriousness and 
sincere character of which is proved by a durable residence, with 
expatriation in the other State. 

A search for the agreed intent of the contracting Parties, at the time 
the Bancroft Treaties were concluded, does not lead to another result. 


As for an alleged right of the naturalized child to elect American na- 
tionality upon reaching majority, provided he returns to the United States, 
the Commission declared : 


Although this right of election was not included in any positive law, 
at that time, it was considered as a legal rule constantly admitted and 
sanctioned by the Supreme Court in the Perkins v. Elg case in 1939, 
subject to the provisions contained in international treaties. 

This right of option was never analyzed very thoroughly by Ameri- 
ean jurists, so that it was not possible to establish whether for the 
minor children involved, it is a question of loss of American na- 
tionality under a resolving condition of option and of return to the 
United States, or of redintegration in their American nationality 
suspensively conditioned upon option and return to the United States. 
In the first case, these minors would lose their American nationality as 
a result of the naturalization of their father abroad, and would only 
be vested with the nationality of their father during the whole of their 
minority, but could re-acquire their American nationality by an 
option entailing the cancellation of the loss which had previously oc- 
curred ; in the second case these minor children would maintain their 
nationality during their minority, they would thus have simultaneously 
the quality of American nationals and of nationals of the country of 
naturalization of their father, but would still be required to elect in 
favor of American nationality and to return to the country of their 
birth; failing the option, they would lose this latter citizenship and 
would remain vested only with the nationality acquired by their 
naturalized father. 

The Commission must note that the Treaty of 1868 with Wurttem- 
berg contains no reservation in favor of this right of option. If it 
had been the intent of the contracting parties to admit it, they would 
have introduced certain provisions in their agreement which the Com- 
mission cannot presume. It is in fact, the custom of introducing in 
international conventions, directed at combating or preventing dual 
nationality, special rules if the right of option is reserved to minor 
children naturalized with their parents in one of the contracting 
countries, as is particularly the case in the Franco-Swiss Convention 
of July 23, 1879, and of establishing, very accurately, this right of 
option which must be made use of within certain time limits and 
before certain designated authorities. 

The gap of the Treaty in this connection leads the Commission to 
note that Wurttemberg has always applied, in its municipal law, the 
principle of naturalization and expatriation with collective effects, 
and that the same principle was generally followed by the United 
States until 1939. 


The Commission distinguished the decision in Elg v. Perkins ** in favor 
of the minor’s right to elect American citizenship upon coming of age, 


saying : 


18 307 U. S. 325 (1939); 33 A.J.I.L. 773 (1939). 
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This Commission believes that this precedent, the importance of 
which it does not deny, is applicable, in the interpretation of an inter- 
national treaty to the specific case of election of American nationality 
by a minor child born in the United States territory, of parents who 
were naturalized in the United States, and later taken by them to their 
country of origin where the latter re-acquired, by virtue of a special 
applicable authorization of the Bancroft Treaty, their nationality of 
origin, under conditions established at the discretion of the Govern- 
ment of that country, hence without a naturalization procedure; elec- 
tion of nationality must be accompanied by a return to the United 
States shortly after the minor child reaches majority. 

None of these particular circumstances have occurred in the instant 
ease. Albert Flegenheimer’s position in fact differs from that which 
appeared in the Perkins v. Elg case, on essential and numerous points. 

Albert Flegenheimer had been born abroad, not in the United States; 
he had lived in Germany until he was 47 instead of coming to the United 
States within a year after majority; in contrast to Miss Elg, he apparently 
did not make any election of American citizenship until he was 49, and 
then ‘‘under the pressure of political events and in the furtherance of 
his business’’; and the Bancroft Treaty with Sweden conferred a dis- 
eretionary power for ‘‘establishing the conditions of redintegration of a 
naturalized person in her nationality of origin, whereas the Bancroft Treaty 
with Wurttemberg contains very clear and precise provisions to the con- 
trary, namely, the naturalized person who returns to his country of origin 
ean recover the nationality thereof only ‘in the same manner as other 
aliens in conformity to the laws and regulations which are there estab- 
lished.’ *’ The Commission added that, unlike the Elg case, Albert Flegen- 
heimer was not vested with dual nationality, and concluded that ‘‘the 
Perkins v. Elg case is not applicable to his case by reasons of fact and 
of law.’’ ?° 
The Commission summarized its decision on the crucial nationality point 
as follows: 


The Commission, taking as a basis the Bancroft Treaty concluded 
on July 27th, 1868, between the United States and Wurttemberg, 
is of the opinion that Albert Flegenheimer lost his American national- 
ity through the naturalization of his father in Wurttemberg, in 1894, 
and that he never subsequently recovered it, either because he did not 
have a legal possibility to do so by virtue of laws which were applicable 
at the time of his naturalization in Germany, or, in the hypothesis 
most favorable to him, because it must be admitted that the right of 
election he claims he had in favor of American nationality was exer- 
cised too late by him. 

The Commission can therefore dispense with entering upon the 
remedy of law based on expatriation, resulting from an absence of 
animus redeundi, of persons naturalized in the United States, as the 
result of prolonged residence in their country of origin or in another 
foreign State. 


19 The Commssion discussed Rueff v. Brownell, 116 F. Supp. 298 (D.N.J. 1953), and 


rejected its applicability to the instant case. 
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Going on to examine other Italian defenses, the Commission refused to 
apply here any theory that 


‘ 


‘effective nationality’’ was required in order 
to have a claim under the Peace Treaty; and said that if in fact he were 
an American citizen, Albert’s rights would not be diminished under any 
theory of ‘‘apparent nationality’’ because of his use of a German passport.”° 

The Commission also rejected the theory that Flegenheimer was a 
‘United Nations national’’ under the second paragraph of Article 78, 
paragraph 9(a), as a person ‘‘treated as enemy,’’ since no actual treatment 
as an enemy by Italian authorities could be shown. The United States 
argued that this term mean not necessarily ‘‘treatment’’ as enemies, but 
that it was enough if they were considered as such under the legislation 
in force in Italy during the war. This American contention was based 
on the fact that, although in the English and French texts the words used 
were ‘‘treated’’ and ‘‘traités,’’ in the equally authentic Russian the word 


‘ 


was “‘rassmatrivat,’’ which could only mean ‘‘considered’’ since there was 
another Russian expression for ‘‘treated.’’ In the Italian translation (not 
authentic under Article 90 of the Treaty), the word used, ‘‘considerate,’’ 
was said to be an exact translation of the Russian rather than of the French 
and English. Rejecting this argument, the Commission found that it 
would not be proper to ‘‘take the Italian translation to corroborate one of 
the three authenticated originals, nor to contend that the Italian Govern- 
ment is bound by the Italian text’’ (at least in the absence of something 
amounting to estoppel). It said: 


It cannot be denied that the interpretation of the text of a treaty 
can be made only by using the versions that have been declared to be 
authenticated originals by the Treaty itself. 

When the texts of an international treaty prepared in different 
languages cannot be exactly reconciled with one another, the Com- 
mission, according to the teachings of international law, believes that 


20 Seeking to restrict the theory of the International Court of Justice in the Notte- 
bohm Case, [1955] L.C.J. Rep. 4, 49 A.J.I.L. 396 (1955), the Commission limited the 
theory of ‘‘effective or active nationality’’ to cases of dual nationality, saying: 
*‘There does not in fact exist any criterion of proven effectiveness for disclosing the 
effectiveness of a bond with a political collectivity, and the persons by the thousands 
who, because of the facility of travel in the modern world, possess the positive legal 
nationality of a State, but live in foreign States where they are domiciled and where 
their family and business center is located, would be exposed to non-recognition, at the 
international level, of the nationality with which they are undeniably vested by virtue of 
the laws of their national State, if this doctrine were to be generalized.’’ 

As for ‘‘apparent nationality,’’ the Commission said it ‘‘cannot be considered as 
accepted by the Law of Nations.’’ Instead, ‘‘Barring cases of fraud, negligence or 
serious errors which are not proved in the instant case, the Commission holds that there 
is no rule of the Law of Nations, universally recognized in the practice of States, per- 
mitting it to recognize a nationality in a person against the provisions of law or treaty 
stipulations, because nationality is a legal notion which must be based on a state law in 
order to exist and be productive of effects in international law; a mere appearance can- 
not replace provisions of positive law governing the conditions under which a na- 
tionality is granted or lost, because international law admits that every State has a right, 
subject to treaty stipulations concluded with other States, to sovereignly decide who are 
its nationals.’’ 
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adjustment should be made on the basis of all the texts stated to be 

authenticated originals by the Parties. 
‘*Considered’’ in the Russian ineluded ‘‘treated’’ in the French and 
English. ‘‘The true and proper meaning of all international treaties 
should always be found in the purpose aimed at by the Parties.’’ The 
Russian text did not seem to answer the intent as well as the narrower 
term ‘‘treated,’’ since paragraphs 1 through 4 of Article 78 were drawn up 
‘*for the purpose of assuring restoration to persons injured by exceptional 


war measures introduced in Italian legislation’’ 


A restoration of property, rights and interests is not conceivable un- 
less these were previously injured in such a manner as to engage the 
responsibility of the Italian State, subject only to material and direct 
war damages caused by military operations. 

-articularly with reference to paragraph 3, 
The meaning to be given to the Article in question is hence one of 
concrete, effective treatment, meted out to a person by reason of his 
enemy status, and not by abstract considerations envisaging the mere 
possibility of subjecting him to a course of action by the State of 
such a nature as to cause injury on the grounds that such a person 
would fulfill the conditions for being considered, under the terms of a 
legal provision of municipal law, as an enemy person. 

Reviewing the facts concerning the transfer of stock now sought to be set 

aside, the Commission was not satisfied that the claimant had actually been 

‘treated as an enemy’’ by the Italian authorities. 


NOTES 


Admiralty Carriage of Goods by Ne a Act—bills of lading lial 
of carrier’s agent for negligence 


A shipper sued the stevedore for negligence in handling cargo. 
stevedore, agent of the carrier, claimed limitation of liability under 
tion 4(5) * of the Carriage of Goods by Sea Act and under the terms of the 
bill of lading, although neither included specifically agents of the carrier. 
The Supreme Court held unanimously that the stevedore was not protected 
by the limitations. Robert C. Herd & Company v. Krawill Machinery 
Corp., 309 U.S. 297 (U.S. Sup. Ct., April 20, 1959, Whittaker, JJ. 


Treaties—desertion—within American port 


Spanish Navy seamen on shore leave in San Diego crossed into Mexico 
before their leave expired. American naval authorities, after facilitating 
the return of the seamen to the United States, proposed to turn them over 
to the Spanish Navy under Article XXIV of the Treaty of 1902.2 The 
seamen brought habeas corpus proceedings. The District Court refused a 
writ. On appeal, the decision was reversed on the ground that the treaty 


was inapplicable, since the desertion did not occur in an American port 


146 U.S.C. § 1304 (5). 233 Stat. 2117. 
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Medina v. Hartman, 260 F. 2d 569 (U.S. Ct. A., 9th Cir., July 17, 1958, 
Chambers, Ct. J.). 


Tax treaties—-permanent establishment 


In C.I.R. vy. Consolidated Premium Iron Ores, Limited, 265 F. 2d 320 
U.S. Ct. A., 6th Cir., April 10, 1959, Cecil, D.J.), a Canadian corporation 
was held not to have a permanent establishment in the United States within 
the meaning of the Tax Convention and Protocol between the United 
States and Canada.* 


Diplomatic immunit y—perjury—wil nesses 


In Diehl v. U. S., 265 F. 2d 344 (U. S. Ct. A., Dist. of Col., Jan. 15, 
1959, Per Curiam), witnesses having diplomatic immunity were held compe- 
tent to testify in a criminal trial. 


Tarifis—effect of proclamation terminating trade agreement on earlier 
proclamation under Tariff Act 


In Barclay & Company v. United States, 167 F. Supp. 264 (U. S. Customs 
Court, Ist. Div., Oct. 9, 1958, Wilson, J.), a Presidential Proclamation 
terminating the Trade Agreement with Mexico was held to have merely 
suspended and not superseded a prior proclamation under the Tariff Act, 
and that Section 350(a)(2) of the Tariff Act of 1930, as amended,* was 
not applicable to terminating proclamations. 


Extradition—offenses within treaty—sufficiency of complaint 


A complaint for extradition charged the defendant with a ‘‘crime of 
fraud.’’ The court held the complaint insufficient to notify defendant and 
that the offense charged was not an offense included within Article 2(19) 
of the 1899 Treaty with Mexico. In Re Wise, 168 F. Supp. 366 (U. 8. 
Dist. Ct., S.D., Texas, Oct. 31, 1957, Allred, D.J.). 


Admiralty—Jones Act—joinder with maritime claims 
In Bartholomew v. Universe Tankships, Inc., 263 F. 2d 437 (U. 8. Ct. 
A., 2d Cir., Jan. 9, 1959, Medina, Ct.J.), the test of ‘‘substantial’’ contacts 
was said to govern the applicability of the Jones Act,® and the doctrine 


of pendent jurisdiction to justify the sending of a seaworthiness count 
to the jury along with the Jones Act count in a case without diversity 
on the civil side of the district court. Lunbard, Ct.J., coneurring, took 
the position that the Jones Act itself authorized a seaworthiness count as 
an action for damages for personal injury. See also Bobolakis v. Com- 
pania Panamena Maritima San Gerassimo, 168 F. Supp. 236 (U. 8. Dist. 


256 Stat. 1399. 419 U.S.C.A. § 1351. 
531 Stat. 1818. 646 U.S.C. § 688. 
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Ct., S.D.N.Y., Nov. 18, 1958, Irving R. Kaufman, D.J.), in aceord on 
pendent jurisdiction, and holding that American ownership and control 
of a foreign corporate owner of a foreign flag vessel is, by itself, sufficient 
for jurisdiction under the Jones Act. On the latter point, semble accord, 
Rodriquez vy. Solar Shipping, Ltd., 169 F. Supp. 79 (U. 8S. Dist. Ct., 
S.D.N.Y., Aug. 13, 1958, Cashin, D.J.). 


Warsaw Convention—limitation of liability—governmental set-off not 


compliance with statute of limitations 


In a suit for air freight charges, the U. S. Government counterclaimed 
for loss on an earlier shipment, which was made on a government form 
without a statement subjecting the shipment to the limitations of liability 
of the Warsaw Convention.? The court held the carrier was not entitled 
to the limitations of liability. The carrier claimed that Government riglits 


were lost by its failure to sue within two years as required by Articles 2s 
and 29 of the Convention. The court held that governmental set-off within 
two years was not effective to toll the statute of limitations. Flying Tiger 
Line, Inc. v. United States, 170 F. Supp. 422 (U. 8. Ct. of Claims, Feb 


11, 1959, Madden, J.). 


Requisition of ship contracts and shipyards—convention with Norway 


A convention of March 28, 1940, between Norway and the United States * 
provided for the disposition of Norwegian claims on behalf of Hannevig for 
requisitions during and after World War I by the Court of Claims wit! 
the consent of Congress. The Court of Claims held, unanimously, that 
there was no adequate proof of alleged oral contracts; that rights under 
actual contracts were effectively released; and that the requisition orders 
did not include actual shipbuilding facilities. In Re Government of Nor- 
way, 172 F. Supp. 651 (U. 8. Ct. of Claims, April 14, 1959, Jones, C.J 

Treaties of friendship—workmen’s compensation laws discriminating 


against aliens 


The claimant, a British subject about to become non-resident, was 
awarded one-half of a scheduled award under Section 17 of New York’s 
Workmen’s Compensation law. The claimant appealed on the basis 0! 
Article X of the Jay Treaty ® and Articles II and V of the Convention of 
1899.*° The claim was rejected on the ground that these treaties did not 
apply to workmen’s compensation laws. Heaton v. Delco Appliance Div., 
General Motors Corp., 180 N.Y.S. 2d 173 (Sup. Ct., App. Div., 3d Dept., 
Dec. 2, 1958, Herlihy, J.). 


749 Stat. (2) 3000 et seq. 8 62 Stat. 1798. 
98 Stat. 116. 1031 Stat. 1939. 


ng 
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BRITISH AND COMMONWEALTH DECISIONS * 


Taxation—Umted Kingdom income taxr—checks drawn on American 
account sold to authorized dealer not income 


Thomson (Inspector of Taxes) v. Moyes, noted in 53 A.J.[.L. 189 (1959 
affirmed by the Court of Appeal, [1959] 2 W.L.R. 577, 1 All E.R. 660 
(Jenkins and Romer, L.JJ., Pearce, L.J., dissenting, March 9, 1959). 


Conflict of laws—foreign legislation—effect of foreign legislation on 
contract of guarantee governed by English law—liquidation of 
guarantor corporation—new entity exempt from guarantor’s liabil- 
ity—retroactive legislation—debt due after exemption granted 


The Court of Appeal reversed the decision previously digested in 53 
A.J.1.L. 187 (1959), on the ground that the action had been based on rights 
which arose after Decree 3504 of the Greek Government had come into 
effect. Thus when the cause of action arose the guarantor of the bonds was 
no longer in existence so as to be held liable thereon. nor could the 
National Bank of Greece and Athens, S.A., be deemed its successor, for 
Decree 3504 expressly stated that it was not. The Court of Appeal dis- 
tinguished National Bank of Greece and Athens, S.A. v. Metliss, {1958 
A.C. 509, on the ground that when that action had been brought, Decree 
3904 had not been issued and the National Bank was deemed the successor 
to the guarantor bank. The plaintiffs were relying on Greek law as creat- 
ing the new entity as successor to the guarantor bank. They must thus 
also accept Greek law as determining the liabilities of such new entity. 
There were no contractual ties between the plaintiffs and the National 
Bank, on which the plaintiffs could rely. Adams d& Others v. National 
Bank of Greece and Athens, S.A., {1959| 2 W.L.R. 800, 2 All E.R. 362 
(Court of Appeal, Lord Jenkins, Morris and Ormerod, L.JJ., April 29, 
1959). 


Taxation—evasion of foreign revenue laws—presumption of advance- 
ment—equitable relief 


A British subject and his American wife had a joint account in an 
American bank into which the husband made all deposits. Securities had 
been bought in the wife’s name so as to evade the withholding tax to which 
the alien husband would have been liable. When the parties became 
estranged, the wife sold the securities. In an action to recover the proceeds 
thereof, Wynn-Parry, J., held that the purchase of the securities in the 
name of the wife raised the presumption of an advancement in her favor 
which could ony be rebutted by proving the attempt to evade U. S. taxes. 
Had this been a U.K. tax, the husband would not have been able to raise this 
point when claiming equitable relief. Although it is a foreign tax which 

"These decisions and the American Enemy Property and Nationality Cases were 
prepared by Egon Guttmann, Esq., LL.B., LL.M. (London), Ford Graduate Fellow, 
Northwestern University School of Law. 
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the husband tried to evade, a court of equity will not assist him in the 
breach of the law of a friendly country when he is seeking equitable relief. 
Re Emery’s Investments Trust. Emery v. Emery, [1959] 2 W.L.R. 461, 
1 All E.R. 577 (Ch. D., Wynn-Parry, J., Feb. 27, 1959). 


Taxation—double taxation—estate duty—part of estate outside New 
Zealand 


Part of the estate consisted of shares in a trading company and were 
situated in New South Wales, Australia. In assessing the exemption from 
double taxation granted by the New Zealand Estate and Gift Duties Act, 
1955, Section 35(1), N.Z. Act 105, 1955, the amount of estate duty to be 
deducted from payments in New Zealand is the amount payable in New 
Zealand in respect of foreign property, and not the amount of duty payable 
in Australia. In view of the initial tax-free exemptions, this amount is to 
be ascertained by taking the total value of the estate and assessing the rate 
of duty payable in relation thereto, deducting at such rate from the duty 
payable in respect of foreign assets. Pollock v. Commissioner of Inland 
Revenue, {1959} N.Z.L.R. 559 (Sup. Ct., MeGregor, J., Feb. 18, 1959 


AMERICAN CASES ON ENEMY PROPERTY 


Enemy Property. Legerlotz v. Rogers, 266 F. 2d 457 (D. C., April 16, 
1959), the Attorney General’s order revoking the return of enemy prop- 
erty after the signing of the Blum-Byrnes Agreement between the U. S 
and France [63 Stat. 2507 (1949)] cannot be reviewed by the court; 
Bosh v. Rogers, 169 F. Supp. 877 (D. C. Feb. 2, 1959), a naturalized 
Haitian of German extraction, who voluntarily resided in Germany during 
war, is an ‘‘enemy’’ under the Act and not entitled to return of his prop- 
erty; G.M.O. Niehaus & Co. v. U. 8., 170 F. Supp. 419 (Ct. Cl. Feb. 11, 
1959), property acquired by a German after Dee. 31, 1946, is not subject 
to vesting order; Kimiko Arita v. Rogers, 173 F. Supp. 17 (D. Hawaii, 
Feb, 26, 1959), Japanese resident in Hawaii who only visited the U. 5 
mainland when husband was interned there, and visited Japan for a short 
while after the war, was a permanent resident of Hawaii and not of Japan 
or any territory of an enemy of U. S., including occupied territories be- 
tween Dec. 7, 1941, and May 4, 1954, and is thus entitled to the return 
of seized property ; Rogers v. Hertlein, 172 F. Supp. 610 (E.D.N.Y., April 
21, 1959), a debt of an American agent of an enemy alien to his principal 
can be the subject matter of a vesting order. 


AMERICAN CASES ON NATIONALITY 


Citizenship. Eng v. Dulles, 263 F. 2d 834 (2d Cir., Feb. 16, 1959), 
evidence is insufficient to show applicants to be natural children of citizen 
father, who neither supported nor acknowledged them until after applica- 
tion; Gonzales-Jasso v. Rogers, 264 F. 2d 584 (D. C., Mareh 5, 1959 
admission of having voted in foreign election, though made on oath, can 
be retracted, and burden remains on U. S. to prove expatriation ; Tugade 


1959] JUDICIAL DECISIONS 963 


v. Hoy, 265 F. 2d 63 (9th Cir., Mareh 30, 1959), Philippine Independence 
Act, 1934, 48 Stat. 456, and Presidential Proclamation No. 2696, U.S.C.A. 
§ 128la, made thereunder, are not unconstitutional, though resulting in 
plaintiff becoming an alien; Wong Kwai Sing v. Dulles, 265 F. 2d 131 
(9th Cir., April 6, 1959), testimony containing improbabilities and dis- 
erepancies was properly rejected ; Reyes v. Neelly, 264 F. 2d 673 (Sth Cir., 
April 22, 1959), burden of proving citizenship is on claimant, so that 
where the basis of citizenship is birth in U. 8. and this is destroyed by 
contrary evidence, the certificate of citizenship fails (note strong dissenting 
judgment); Eng Wee Lem vy. Dulles, 266 F. 2d 550 (2d Cir., May 1, 
1959), testimony of alleged parents was false in material respect, and 
conduet of alleged parents was not demonstrative of a parental relationship, 
thus the claim was rejected; Lee Hon Lung v. Dulles, 171 F. Supp. 830 
(D. Hawaii, April 10, 1959), decision of a Board of Special Inquiry is not 
res judicata but requires clear, unequivocal and convincing evidence to 
rebut it. 

Deportation. De Souza v. Barber, 263 F. 2d 470 (9th Cir., Jan. 50, 
1959), deportation 26 years prior to last unlawful entry cannot be attacked 
collaterally in deportation proceedings based on present unlawful entry; 
Wong Hing Goon v. Brownell, 264 F. 2d 52 (9th Cir., Feb. 18, 1959), 
appellant who failed to prove blood relationship to U. 8. citizen, when 
seeking admission to U. S., could be deported and there is no discretion in 
Attorney General, for he was not an alien ‘‘within the United States’’ 
under § 243(h) ; Cavallaro v. Lehmann, 264 F. 2d 237 (6th Cir., Feb. 18, 
1959), alien is deportable if, at date of entry, he is within the class of 
excludable aliens; suspension of deportation order is a matter of grace, 
not of right; Kimm v. Hoy, 263 F. 2d 773 (9th Cir., Feb. 19, 1959), refusal 
to answer whether alien was or had been a member of the Communist 
Party amounted to failure to prove affirmatively ‘‘good moral character’’ ; 
U. 8. v. Murff, 264 F. 2d 926 (2d Cir., March 3, 1959), deportable Chinese 
seaman refused admission to Formosa could only be deported to Chinese 
mainland if Communist Government would accept him; Cakmar v. Hoy, 
265 F. 2d 59 (9th Cir., March 23, 1959), the exercise of the Attorney Gen- 
eral’s discretion is only reviewable to see whether procedural due process 
was followed; Tugade v. Hoy, 265 F. 2d 63 (9th Cir., March 30, 1959), 
though the Philippines at the date of entry was not a foreign country, 
alien is deportable; a statute making drug addicts or persons unlawfully 
possessing or trafficking in drugs deportable has retroactive effect; Ez- 
archou v. Murff, 265 F. 2d 504 (2d Cir., April 15, 1959), a right of volun- 
tary departure is in discretion of Attorney General and denial of such 
right is not to be arbitrary or capricious; it is the good character of the 


alien which is relevant and not his reputation of good character; Niukkane: 
v. McAlerander, 265 F. 2d 825 (9th Cir., May 19, 1959), a dues-paying, 
card-carrying, actively participating member of the Communist Party had 
‘‘meaningful association’’ so as to be deportable; Tahir v. Lehmann, 171 F. 
Supp. 589 (N.D. Ohio, Jan. 2, 1959), injustice of deportation of long- 


resident alien is an argument for Congress; the court must enforce a 
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statutory enactment and has no diseretion; Kazanos v. Murff, 170 F. Supp. 
182 (S.D.N.Y., Feb. 11, 1959), alien need only prove time, place and 
manner of entry, the burden of proving deportability being on the immigra- 
tion authority; Mesina v. Hoy, 170 F. Supp. 502 (8.D. Calif., Feb. 19, 
1959), the Attorney General has discretion whether to institute deportation 
proceedings on latest illegal entry or to reinstate previous deportation 
order; Rizzi v. Murff, 171 F. Supp. 362 (S.D.N.Y., March 16, 1959), an 
alien is entitled to a fair hearing before denial of voluntary departure, but 
not to a right of appeal against such denial; Chong Chak v. Murff, 172 F. 
Supp. 151 (S.D.N.Y., April 17, 1959), a country only needs to show 
willingness to accept an alien, not to guarantee that he will never be de- 
ported from such country. 

Naturalization. Tak Shan Fong v. U. S8., 259 U. S. 102 (Mareh 23, 
1959), naturalization of alien Korean War veteran requires lawful entry 
into U. S. followed by one-year residence prior to service, though such 
residence need not continue to remain lawful; Gilligan v. Barton, 265 F. 2d 
904 (8th Cir., April 23, 1959), a finding of fact that petitioner knew that 
application for exemption from military service disbars him from citizen- 
ship was left to the trial judge; Petition for Naturalization of Rabanal, 
169 F. Supp. 918 (D. Md., Jan. 15, 1959), a Philippine national, admitted 
to permanent residence in Hawaii, where he filed petition, can be natural- 
ized on U. S. mainland which he entered as a non-immigrant; Petition 
for Naturalization of Rosenbaum, 171 F. Supp. 141 (S.D.N.Y., March 2, 
1959), filing an intention to become naturalized gave ‘‘a right in process 
of acquisition’? which was preserved by the Immigration and Nationality 
Act, 1952, so that there was no need for two and one-half years’ continuous 
residence, nor did a delay of seven years after filing involve a forfeiture 
of such right; Petition for Naturalization of Meng Chung Yang, 171 F. 
Supp. 898 (D. C., April 13, 1959), a plea of lack of comprehension of effect 
of application for exemption from military service was accepted ; petitioner 
should have been originally classified as a student so as not to have had to 
make such application; Petition for Naturalization of Louis Bronkovit 
172 F. Supp. 319 (D.Md., April 20, 1959), an illiterate enemy alien, in- 
ducted into the Army during World War II, who orally answered that he 
did not want to fight and was discharged, made no intelligent choice be- 
tween exemption and citizenship, for none existed at that time, nor was 
his oral answer an application for exemption on ground of alienage; 
Petition of Kauffmann, 148 A. 2d 925 (Sup. Ct. Pa., March 16, 1959), sine 
the draft board can reclassify and the Service accept a person who mad 
application for exemption, such application cannot make a person ** perma- 
nently ineligible’’ without giving him the right to reconsider. 

Denaturalization. U. 8. v. Frank Costello, 171 F. Supp. 10 (S.D.N.Y., 
Feb. 20, 1959), admissions before a Grand Jury warrant revocation 0! 
naturalization obtained by means of fraudulent, false and misleading state- 
ments, though activities concealed were no longer offenses; U. S. v. Galato, 
171 F. Supp. 169 (M.D. Pa., Feb. 25, 1959), deliberate misrepresentation 
and falsehood in naturalization proceedings warrant denaturalization. 
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though the truth, if told, might not have resulted in a refusal of citizenship ; 
U. 8. v. Rossi, 171 F. Supp. 451 (N.D. Calif.. Mareh 16, 1959), assumption 
of identity of brother prior to admission to U. §. with no intention to 


deceive does not warrant denaturalization. 

Miscellaneous. Madox vy. U.S., 264 F. 24 243 (6th Cir., Feb. 18, 1959), 
where no administrative steps have been taken to revise national service 
classification, a renunciation of citizenship and claimed allegiance to a 
foreign flag does not make such classification incorrect. 
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BOOK REVIEWS AND NOTES 


Académie de Droit International. Recueil des Cours, 1956. Vols. I and 
II (Tomes 89 and 90 of the Collection). Leyden: A. W. Sijthoff, 1957. 
Vol. 1: pp. x, 721, Index; Vol. IL: pp. x, 978, Index. I'l. 40 each. 


The lectures at the 1956 session of the Hague Academy of International 
Law, reprinted in these volumes, were delivered by scholars from Australia 
(one), Belgium (one), France (three), Greece (one), Italy (two), Portugal! 
(one), Switzerland (two), The Netherlands (one), the United Kingdon 
(one), and the United States (one). Professor Ago’s lectures, although 
delivered at the 1955 session, are published in the second volume ‘‘ because 
of special cireumstances’’ and without setting a precedent. The lectures 
are reviewed in the order in which they were published. 

Charles Chaumont (‘‘Nations Unies et Neutralité,’’ Vol. I) regards 
neutrality as an application of the ‘‘competence of peace’’ which is th 
correlative of ‘‘competence of war.’’ Since the League of Nations intro- 
duced the concept of collective security the classic concept of neutrality 
(abstention and impartiality) has undergone a change which affects a 
change in the ‘‘competence of war,’’ whereas the other component of neu- 
trality, namely, neutral rights of trade and commerce were wiped out by 
the belligerents in both world wars. As a result impartiality became in- 
compatible with League membership, but not abstention, as evidenced by 
Switzerland’s exceptional position in the League. The admission of Austria 
in 1955 to the United Nations once again raised the question of the com- 
patibility of a status of permanent neutrality with the system of collective 
security of the United Nations. A summary review of the pertinent articles 
of the Charter leads the author to contend that abstention is compatible 
with Article 2, paragraph 5, as well as with Article 43. Following Lalive, 
the author argues that Article 48 clearly offers the Security Council the 
opportunity to respect the neutrality of Members. This would be so par- 
ticularly in the case of Austria, which was admitted in full knowledge 0! 
its status of neutrality recognized by the great Powers minus China. 

Concluding, the author is of the opinion that a permanently neutral 
state derives even advantages from membership in the United Nations, 4s 
its neutrality is then recognized, respected and supervised by the Organiza- 
tion. However, in some cases or in some regions, neutrality may be thi 
most effective means of United Nations action, for both this and neutrality 
have the same supreme goal: peace. 

Julius Stone (‘‘Problems Confronting Sociological Enquiries concer- 
ing International Law,’’ Vol. I) outlines the task of a sociology of inter- 
national law both in its ideal scope and depth and its present limited poss 
bility. There is no doubt about the significance of the task, for he regards 
systematic sociological inquiries about international law ‘‘as indispensable 
for the human future, at any rate in so far as the human future is deemet 
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to depend on the role of international law.’’ But, he warns, ‘‘to recognize 


the urgent need to establish this body of knowledge . . . is not to prove 
that it is or can be established.’’ A sociology of international law is con- 
cerned with ‘‘the extra-legal factors which determine its contents and 
growth’’ and therefore its central problem consists in ‘‘the clarification of 
the relation between state entities and the play of interests and attitudes and 
behavior of human beings within and between the several state domains.”’ 
If the study of international law is to become ‘‘ homocentrie’’ it must concern 
itself with human communication within and between state communities; 
it must not be centered, as it has been, on the ‘‘depersonalized state entity, 
and abstract social mechanisms’’ and regard international law as rules 


governing relations between ‘‘state apparatus.’’ <A sociology of interna- 
tional law assumes then, with Max Huber, that there exists a ‘‘sociological 


‘extra-legal data, 


‘ 


substratum,’’ or, in Stone’s definition, that there are 
knowledge of which is relevant to understanding of the role of that law, 
and its stability, change and breakdown in the course of its development. ’’ 
It assumes further than ‘‘this substratum is cognoscible, capable of being 
known to a degree permitting communication concerning it.’’ The first 
assumption can hardly be denied. The second, to which is devoted a major 
portion of Stone’s lectures, highly philosophical and abstract in language, 
is more than dubious. In view of the formidable difficulties inherent in the 
second assumption, it is Stone’s contention 


that a sociology of international law must renounce for the time being 
any tasks which involve the explanation of the contents, or of the 
phases of stability, change and breakdown, of international law in 
terms of the claims and attitudes of human beings generally who 
make up the various State communities. 


However, some progress might be made on a less basic, perhaps inter- 
mediate level of inquiry. Stone suggests studies of the motivations causing 
observance as well as non-observance of international law by foreign offices. 
This feasible study or range of studies is distinguished from MeDougal’s 
proposal for a reconstruction of traditional international law in terms of a 
chimeriecal.’’ Also sug- 


law of human dignity, which Stone regards as 
gested are problems of more mundane character, such as limits of lawful 
naval operations against enemy and neutral merchant vessels, the law of 
international claims, some problems of international organization. Also 
feasible and desirable are historical studies of some branch of international 
law “‘which we know to have grown or broken down within a limited span 
of years, and to examine the process of growth or disruption in detail, 
not only on the diplomatic level, but on the level of national policy making 
and administration within each State, and of its ramifications within the 
economie and political life of each State, and the relations between States.”’ 
Work along parallel lines should be undertaken in the main centers, and 
not in exclusively ‘‘like-minded’’ states, and only by ‘‘the bravest, clearest 
and firmest intellects’’ and by international lawyers who have equipped 
themselves ‘‘competently in all the disciplines relevant to an understanding 
of the sociological substratum of international law.”’ 
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One key to the solution of the problem of a sociology of international 
law is communication. Stone has probably endeavored to communicate 
his thoughts to the listener and reader. This reviewer freely admits that 
a good deal of the philosophical discourse with which Stone interlaced his 
observations on international law is beyond his ken. In spite of occasional 
breakdowns of communication, this is an earnest plea for the pressing 
need to explore with greater objectivity than has often been the case both 
the superstructure and the substratum of international law. <A perfect job 
may go beyond our reach, but this must not discourage us from exploring 
the points of strain and strength in the current body of international law 
and organization. 

Professor Philip C. Jessup (‘‘Parliamentary Diplomacy: An Examina- 
tion of the Legal Quality of the Rules of Procedure of Organs of the United 
Nations,’’ Vol. I) boldly, but with consummate skill, offers an introductory 
study to a baffling by-product of the growth of modern political interna- 
tional organization. Following Dean Rusk, the term ‘‘parliamentary 
diplomacy’’ refers to multilateral negotiations within an international 
organization, characterized by public debate conducted in accordance with 
fixed rules of procedure and issuing in formal conclusions. These rules 
of procedure are without any question, as the author insists, in the nature 
of international law, but subordinate to the constitutional law of the organi- 
zation and, subject to that proviso, binding upon its members. They are 
‘“‘international legislation,’’ albeit pro foro interno. Professor Jessup re- 
views and compares rules of procedure prevailing in international as- 
semblies, the committee system, the réle of the presiding officer, the right to 
speak, the requirement of seconding a motion (absent in the United Nations), 
the problem of correcting a vote, obstruction (filibuster), voting rules, 
points of order, order of voting on resolutions, amendments, and related 
matters. He also includes some problems specific to the United Nations 
such as domestic jurisdiction, the application of Article 18 of the Charter 
in elections and in voting on substantive motions and amendments thereto. 
This exceedingly lucid and informative survey is richly documented with 
references to actual situations which have arisen in the United Nations, 
largely in the General Assembly during its first decade. 

The object of parliamentary diplomacy appears to be ‘‘to secure interna- 
tional support for a policy which it (a government) advocates.’’ Pro- 
fessor Jessup insists that ‘‘Parliamentary Diplomacy is a true type of 
diplomacy,’’ but is it? Diplomacy is concerned with negotiations aiming 
at agreed results. Parliamentary diplomacy, by contrast, seems to have 
for its object, as Jessup’s prime example, the Chinese Piracy Case of 14, 
shows, the scoring of technical advantages, particularly in cold war situa- 
tions, which do nothing or little to advance problems towards agreed solu- 
tions. And this object is largely achieved through the skillful manipula- 

tion of the rules of procedure. Preoceupation with the rules of procedure, 
confusing frequently, as Professor Jessup shows, the presiding officer as 
well as the delegates, and neglect of the objectives, powers and limitations 
of the U.N. organs and of the United Nations itself, these seem to be als0 
among the characteristics of parliamentary diplomacy. 
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Professor Jessup has opened up new lines of research and thought. 
They will need to be explored thoroughly before a considered judgment 
can be made on parliamentary diplomacy and its réle in contemporary 
international organization. 

Professor Fernand Van Langenhove, formerly permanent representative 
of Belgium to the United Nations, develops in his lectures once again 
the so-called ‘‘Belgian thesis’’ with reference to Chapter XI of the U.N. 
Charter (“‘Le Probléme de la Protection de Populations Aborigénes aux 
Nations Unies’’). In the Belgian view, Chapter XI of the Charter is 
merely a continuation of Article 23 (b) of the League Covenant, which 
consecrated the principle that the Members of the League of Naticns 
‘‘undertake to secure just treatment of the native inhabitants of territories 
under their control.’’ All states, and not merely the so-called colonial 
Powers, should act pursuant to Chapter XI and submit reports to the 
United Nations. This would extend application of Chapter XI to India, 
Pakistan and states in Africa and the Western Hemisphere which between 
them control about 100 million people within the meaning of this chapter. 
This point is argued on the basis of a wealth of scientific and official doeu- 
mentation, mostly of the I.L.0., which has for years been involved in 
various aspects of the problem of treatment of aboriginals, wherever they 
may live or, more correctly, vegetate. There is a good deal of merit from 
a juridical as well as moral point of view in the Belgian thesis, but the 
majorities which determine the activities of the United Nations have so far 
refused to yield to the frequent appeals addressed to them by representa- 
tives of Belgium, France, United Kingdom and other Members. 

The principal course of lectures was delivered by Professor Gaetano 
Morelli (‘‘Cours Général de Droit International Public,’’ Vol. 1). Pro- 
fessor Morelli, after a brief discussion of the international juridical order, 
analyzes from a theoretical point of view the sources and the classification 
of international law, the relation between international law and municipal 
law, the subjects of international law and their capacity, unions of states 
and the concept of ‘‘ juridical acts.’’ The primary source of international 
law is custom, the secondary is treaties, and general principles appear as a 
tertiary source; the latter are conceived to embrace the general principles 
of municipal law. Analogy is not considered an independent law-creating 
process, but is itself based on customary international law. Morelli takes 
a very strict view of treaties as a source of international law, and is of the 
opinion that even a treaty which was binding on all existing subjects of 
international law would still not create common or general international 
law because it would not be binding, as customary international law is, 
on future subjects. 

Regarding the relation of international law to municipal law, Morelli 
follows Triepel, Anzilotti and the Italian School in general in rejecting the 
monistie construction of the Vienna School and adopting the dualist view. 
He discusses the relation in terms of renvoi, incorporation, adoption, et 
cetera, but does not mention the Anglo-American principle that interna- 
tional law is part of the law of the land. The dualistic construction de- 
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termines the author’s view regarding the subjects of international law. 
He rejects categorically the widely held view that individuals are or may 
become subjects of international law, because only states are members of 
the international community. Accordingly the law of international river 
commissions and of the European Coal and Steel Community, which directly 
governs rights and obligations of individuals, is not international law but 
municipal law common to the participating states or the internal law of 
the community. The rules governing conduct of war on land and sea, 
the concept of crimes against peace and humanity, are all in the domain 
of municipal law, since individuals ean only violate municipal and not 
international law. The author is hardly aware here of the paradox; if 
individuals can violate only municipal law, then in case of unneutral 
service not prohibited by the neutral state whose national the individual 
is, the individual would be subject, on the high seas, to the municipal law 
of the belligerent. Still in the dualist line of thought he argues, in dis- 
cussing international unions, that the bureau established pursuant to the 
1883 Convention concerning Protection of Industrial Property is not an 
international agency, but a domestic institution of the participating states 
because the registration of trademarks with the bureau produces effects 
directly in the municipal law of these states. And for the same reason 
it would seem, the author contends, international unions lack international 
personality. Even organs of the United Nations are construed as organs 
common to the Members, but not as international organs and their activities 
are attributed to the Members. The significance of Morelli’s lectures con- 
sists in sharp conceptual distinctions, and the weakness results from the 
neglect of state practice and judicial decisions, both international and 
national. 

Vaseo Taborda Ferreira’s ‘‘Private International Law according to 
Portuguese Doctrine and Practice’’ (Vol. 1), escapes the competence of the 
reviewer. 

In the second volume, three papers are devoted to the European Coal 
and Steel Community. Max Kohnstamm, from 1952 to 1956 Secretary of 
the High Authority, gives a lucid, crisp and informative summary of the 
accomplishments and potential of the Community in the economic and 
political fields. M. J. de Soto’s paper on the ‘‘International Relations of 
the Community’’ is divided into three parts: general, relations with states, 
and relations with international organizations. He accepts as a starting 
point Reuter’s definition of the external competence of international organi- 


zations as comprising 


the right to participate generally in international relations, to main- 
tain relations with non-member States, to enjoy the active and passive 
right of legation if only in ‘‘para-diplomatic’’ form, to enter into inter- 
national agreements, and to defend its interest and incur international 
responsibilities. 
This capacity, limited only by the objectives of the Community, is exer- 
cised by the High Authority which is represented by its President. Henry 
Rieben is concerned with one of the controversial aspects of the Community, 


1959] BOOK REVIEWS AND NOTES 971 


namely, the ‘‘Cartelization of European Heavy Industry,’’ which is largely 
outside the purview of this JoURNAL. 

Professor Rudolf L. Bindschedler (‘‘La Protection de la Propriété 
Privée en Droit International Public’’) thoughtfully examines some aspects 


of the problem of expropriation. It is a sober analysis based on doctrine 
and state practice. Clearly its starting point is the 19th-century liberalism 
the heyday of respect for private property both at home and abroad, in 
domestic as well as international law. But Bindschedler is well aware 
of the practice which, beginning with the Mexican and Soviet nationaliza- 
tions, ceased to conform in any respect to the classic orthodoxy of liberal- 
ism. He argues that this practice has not hardened into new rules of in- 
ternational law. The author denies any difference in kind between 
expropriation and nationalization, although the latter raises the resulting 
problems to a different order of magnitude. He also correctly, it is be- 
lieved, states that expropriation is in principle legal, though in some 
specific cases may contravene international commitments. A state which 
expropriates, i.¢e., transfers property title, incurs the obligation to pay 
prompt, adequate and effective compensation. If, however, compensation 
is not paid promptly, it becomes liable for moratory interest. The author 
discusses the elements which constitute adequate, that is, complete, compen- 
sation. He accepts as a fact that the capacity to pay and effectuate trans- 
effective- 


fer has a legitimate place in determining ‘‘promptness’’ and 
ness’’ of compensation. Global settlements have often proved to be the 
only possible ones and they provided only for partial compensation. In a 
Communist country there is lacking the incentive to fair settlements which 
motivates countries like France and the United Kingdom, namely, to 
maintain the confidence of exporters of capital. The underdeveloped coun- 
tries would have to rely on some methods of public and international 
financing if they desire to keep their economy free from foreign control or 
influence. 

Professor Emile Giraud, in a thoughtful study, ‘‘La Révision de la 
Charte des Nations Unies,’’ concludes that a revision of the Charter in ac- 
cordance with Article 108 or 109 has little chance of suecess, but that 
nevertheless it is desirable to think about it. He is more hopeful that 
desirable changes may be brought about by a liberal and courageous inter- 
pretation of the Charter. He pleads for a greater role of international law. 
As he sees it, one of the cardinal defects of the Charter is the imbalance 
resulting from the complete prohibition of the use of force (Article 2, 
paragraph 4) and the absence of a system of compulsory settlement of 
disputes. He suggests that a state which refuses to submit a dispute to 
the International Court of Justice should be deprived of the protection of 
Chapter VII. He also advocates a more frequent and regular resort to 
the device of advisory opinions. This would restore respect for the juris- 
diction of the Members, which after all remain sovereign states. How- 
ever, his lifelong and intensive study of international relations has con- 
vineed him that the real remedy lies in the field of politics. In order to 
restore a balance of force in the world, he proposes creation of balancing 
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military and political powers and, in the first place, a reconstruction of the 
power of Europe which possesses political maturity and has rid itself of 
a virulent imperialism and nationalism. Various procedures for the re- 
vision of the Charter are discussed, along with some specific functions of the 
United Nations, such as admission of states to membership, collective 
security and settlement of disputes. 

In a thoroughly documented study, ‘‘ Droit International et Communautés 
Fédérales dans la Gréce de la Cité—Siéme—3iéme siécles B.C.,’’ Professor 
George Ténékidés develops the thesis that a true, if regionally limited, law 
of nations existed between the sovereign Greek cities and even between 
them and neighboring states. If this was not always recognized, the reason 
may well be that the Greeks never sharply distinguished law from justice 
or morality and that, due to the absence of specifically juridical institu- 
tions, they did not produce specific juridical concepts. Of substantial 
interest are the analyses of laws governing treaties, the protection of aliens, 
the settlement of disputes, the organization of security, and particularly the 
development of Greek federalism. Public opinion favored integration by 
consent, but opposed integration by force. The emergence of the bi- 
polarity Athens vs. Sparta, each inspired by desire to integrate the cities 
by force, brought about a complete disintegration of ancient Hellas. 
Perhaps there is a lesson in this for our time. 

Clive Parry, in ‘‘Some Considerations upon the Protection of Indi- 
viduals in International Law’’ (Vol. II), questions the traditional view that 
the responsibility of states is based upon a delict or wrong caused to the 
person or property of aliens or to foreign states directly. He suggests that 
the possibility be considered ‘‘that the responsibility of states for in- 
juries to individuals is sui generis rather than delictual in character.’’ He 
appears to argue that the traditional view that a state is injured in or 
through the person or property of its nationals—which postulates a link 
based on international law—should be revised; or that the subject be alto- 
gether removed from the realm of international law. The basis of a claim, 
he suggests, is rather ‘‘a delict of the classical jus gentiwm—of a generalized 
system of municipal law’’ which is implied in the ‘‘minimum standard 
rule.’” The government of the injured individual would then be en- 
forcing a claim arising directly from a violation of this generalized system 
On the other hand, he postulates ‘‘a law of direct international wrongs’’ 
committed by one state against another. In such cases it is possible to 
speak of direct responsibility and its basis is a violation of international 
law. In the case of injuries suffered by individuals, the author seems to 
doubt that, strictly speaking, there is any responsibility at all; rather, there 
is merely what Cheng has called ‘‘assumed responsibility’’ that is ‘a 
purely contractual obligation.’’ Mr. Parry discusses briefly the nationality 
aspects of claims and offers some interesting observations concerning the 
Nottebohm Case. This course of lectures is a closely reasoned, albeit 
iconoclastic, contribution to the problem of responsibility of states. 

Professor Giuseppe Sperduti (“‘L’Individu et le Droit International,” 
Vol. IT) steers a middle course between those who affirm that individuals 
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are merely objects, and those who affirm that they are subjects, of inter- 
national law. He bases his analysis of the position of Individuals on the 
‘‘explanatory’’ principle of effectiveness. Only those individuals who are 
integrated into the international social organization (arbitrators, officials 
of international organizations) are addressees of norms of international law. 
Otherwise, individuals are subject to municipal law which, in turn, in- 
corporates norms of international law. However, inasmuch as individuals 
through their acts may injure or satisfy internationally protected interests 
of states, they are also ‘‘material’’ subjects of international law. The 
states are bound to prevent such injury and, if necessary, to punish guilty 
individuals. In this fashion he explains piracy as well as the punishment 
of war criminals after World War II. This was a case of reprisals, and 
he argues, as Morelli does, that the International Military Tribunal was a 
domestic tribunal common to the participating states. This is a case also 
of making the facts fit a preconceived theory, rather than fit the theory to 
the facts. 

The author is somewhat more generous in appraising the status of in- 
dividuals in situations where they have the right of petition. The most 
advanced stage was reached with the 1950 Rome Convention on Human 
Rights. In such situations the governing treaties are construed as con- 
ferring certain interests upon third parties, t.e., the individuals, and this 
interest then becomes a legitimate interest which entitles the beneficiary 
individuals to insist, through petitions, that the states carry out faithfully 
the obligations which they have contracted among themselves. One cannot 
but be impressed with the concern of the author to stress the semantic 
originality of his theory vis-d-vis his compatriots and other writers and 
the lack of a substantive contribution regarding the actual place of in- 
dividuals in the evolving pattern of international relations. 

Roberto Ago’s theory of spontaneous law, ‘‘Science Juridique et Droit 
International,’’ has already been critically examined in this JouRNAL.! 
Its starting points are the well-known and always perplexing questions of 
the legal nature of international law and of the basis or reason for its bind- 
ing force. Its culmination is an emphatic affirmation of the former and the 
categorical rejection of the latter as absurd and unscientific. The train of 
reasoning is as impressive as is the learning and consummate analytical skill 
of the author. The key to Ago’s theory is his concept of the ‘‘positivity”’ 
of law. He maintains that it is a capital error to identify positive law 
with law ‘‘posited’’ by a formal source or a ‘‘normative fact.’’ There is a 
body of law which has no such source, but which is nevertheless ‘‘law in 
foree.’’ This is Ago’s ‘‘spontaneous law,’’ the existence of which is an 
objective historical fact that the science of law must not disregard. In 
the hierarchy of norms, not of sources, spontaneous law is at the pinnacle. 
Positive law is found deductively; spontaneous law, inductively. What 
then is spontaneous law? It is identic with customary law, both national 
and international. It is recognized by its manifestations: practice or usage 


1 Josef L. Kunz, ‘‘Ago’s Theory of a ‘Spontaneous’ International Law,’’ 52 A.J.I.L. 
85-91 (1958). 
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and opimo juris. These manifestations must not be transformed into ele- 
ments of a law-creating procedure. Ago recognizes the outstanding merit 
of positivism: the rigorous separation of law from subjective ideas of 
justice or principles derived from reason. He accepts also Kelsen’s funda- 
mental norm, inasmuch as this doctrine makes explicit the need for a norm 
which itself is not ‘‘positive.’’ But this norm must not be a hypothesis; 
it must be the spontaneous Jaw which delegates the formal law-creating 
processes, but itself is not the product of any such process. Ago suggests 
the use of the term ‘‘law in force’’ as more suitable and more comprehensive 
than the traditional term ‘‘positive.’’ The latter, together with the spon- 
taneous law, is the ‘‘law in foree.’’ Ago rejects Kelsen’s concept of law 
as a coercive legal order and its far-reaching consequence, which makes the 
legal character of international law dependent upon a frankly political or 
philosophical preference or choice between the ‘‘just war’’ doctrine and its 
concomitant, community monopoly of force, on the one hand, and the 
nineteenth-century doctrine that states have an unlimited right to resort 


‘ 


to force, on the other. 

There is no room here for a critique of Ago’s theory. It must be pointed 
out, however, that it contains intuitive or a priori elements of its own. 
Unless Ago is prepared to condemn his brand of customary international 
law to a perpetual ‘‘twilight existence’’ (to use Judge Cardozo’s words 
its existence as law cannot depend solely upon the intuitive perception of 
the observing jurist but must rely upon the externalized acceptance by the 
members of the international community or of its organs. It is submitted 
that the practice of states in its various forms, in the final analysis, furnishes 
the externalized manifestation of the ‘‘jural quality’’ (Judge Cardozo’s 
words) of the norm, whether it germinated spontaneously or otherwise. 

The papers in these volumes cover a wide range of topics of substantial 
interest. In some of them one would wish to find less doctrinal vanity and 
more substance with respect to the subject at hand. 

LEo Gross 


Droit International Public. By Paul Reuter. Paris: Presses Universi- 
taires de France, 1958. pp. 444. 


Professor Paul Reuter of the Paris Law Faculty, one of the most original 


and talented younger scholars writing on the Continent in the field of in- 
ternational law and organization, has now published a sequel to his Institu- 
tions Internationales which appeared in French in 1955 and in English in 
1958.'. Both the Institutions Internationales and the present Droit Inter- 
national Public are tailored for use by French law students in the first and 
third years of their law study, respectively, under the new program of 
instruction instituted by the Ministerial Decree of 1954. While this 
special purpose obviously circumscribed the author’s freedom in selecting 
and organizing his material, it did not impair the value of the two volumes 
for a broader audience. In the present volume, a remarkably lucid con- 


i International Institutions (London, George Allen and Unwin, Ltd. 
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ceptual analysis is tempered by a consistent recourse to judicial decisions 


and practice of states. The choice of these materials, as well as the selected 
bibliography following each chapter, shows a great deal of thought and 
discretion. Of particular value is the analytical treatment of the most 
recent materials, such as the decisions of the International Court of Justice 
and the Franco-Italian Conciliation Commission and of the problems aris- 
ing before the United Nations and other international organizations. As 
the author of the classic work on the European Coal and Steel Community, 
Adviser to the French Ministry of Foreign Affairs, and a successful practi- 
tioner before the new Court of the Communities, Professor Reuter is one of 
the few scholars able to initiate in the present volume the pioneering task of 
integrating the unique concepts of the new Communities into the system of 
public international law. 

The relationship between municipal and international law and the 
sources of international law were dealt with in the Institutions Interna- 
tionales summarily and with emphasis on the historical-political aspects. 
The treatment of these topics is substantially expanded in the first part 
of the present volume (Chapters I and II) with some interesting material 
added covering the most recent French constitutional developments. Of 
the problems concerning the state as the subject of international law those 
relating to state territory are considered (Chapter III). Chapter IV on 
state responsibility presents one of the clearest treatments of this impor- 
tant topie known to this reviewer. The sections on determination of 
damages and on nationality of companies in connection with international 
claims are of particular interest. The rule of prior exhaustion of local 
remedies is analyzed both as a rule of procedure and as a rule of sub- 
stance (page 169). In the section on state responsibility for breach 
of contract, contracts between states and aliens are classified according to 
whether they were concluded with a view to being governed by international 
law, the national law of the contracting state, or the national law of a 
third state. 

Part II, under the heading ‘‘International Communications,’’ which 
reflects the scheme prescribed by the Ministry of Education, deals first 
with the regime of the high seas, territorial sea, contiguous zone, continental 
shelf, et cetera (Chapter I). The author interprets the inconclusive out- 
come of the 1958 United Nations Geneva Conference concerning the width 
of the territorial sea as an indirect rejection by the Conference of any 
claims to a territorial sea belt exceeding twelve miles in width, with no 
position taken on claims from three to twelve miles. As to the presently 
applicable rule, he refers to Gidel in denying the validity of any claim of 
sovereignty beyond the three-mile width unless it can be sustained on the 
basis of the opinion by the International Court in the United Kingdom- 
Norway Fisheries Case or unless it is accepted by the state against which 
it is advanced. Chapters II and III give a brief survey of the principal 
international agreements concerning international rivers, railroad, road 
and air transport, posts and teleeommunications. 
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The third and last Part deals with types and solutions of international 
conflicts. An interesting introduction touches upon the transformation of 
conflicts involving essentially private interests or governmental departments 
in capitalist and socialist economies into conflicts between states. The fol 
lowing three chapters deal with the pacific settlement of disputes, use of 
force (including a sketch of the law of neutrality) and settlement of 
disputes within international organizations. The author distinguishes, 
within international organizations, between relations among member states, 
on the one hand, and the relations between the organization and certain 
groups of individuals (staff employees, suppliers, those subject to its ad- 
ministrative powers, et cetera), on the other. While the first relationship 
tends to be governed by international law and is not easily made sub- 
ject to judicial process, the other becomes regulated by internal rules and 
invites such process. In the lively and realistic appraisal of United Na- 
tions practice, this reviewer was struck by the evolution of Professor 
Reuter’s thought on the Uniting for Peace Resolution. In his Jnstitu- 
tions Internationales he states that ‘‘many authors have challenged its 
legality under the Charter’’ (page 277). In the present volume he says, 
with a surprising absence of qualification, that it is ‘‘certainly contrary 
to the Charter’’ (page 397), adducing the formalistic argument based 
on Article 11, paragraph 2, of the Charter, which provides that questions 
‘fon which action is necessary shall be referred to the Security Council”’ 
by the Assembly. This argument, of course, has been answered by an 
equally formalistic argument that this provision applies only where 
‘‘action’’ by the Security Council ‘‘is necessary.’’ However, an argu- 
mentation on this level with reference to a broad multilateral treaty-consti- 
tution, such as the Charter, surely is not very fruitful. Again, while one 
would readily agree with the author’s view that the importance of the 
United Nations Emergency Foree in the Middle East as a precedent must 
not be exaggerated (page 424), the Force has had more than an observa- 
tion function (being authorized to apprehend infiltrators) ,? and its presence 
in the area has had a substantial stabilizing effect. 

The relative brevity and terseness of style dictated by the principal ob- 
jective of this volume, if anything, makes it an even more useful contribu- 
tion to the literature in this field. 

Eric STEIN 


Vélkerrecht. Vol. 1. By Georg Dahm. Stuttgart: W. Kohlhammer Ver- 
lag, 1958. pp. xx, 730. DM. 49. 


While we have in the German language the modern and brilliant treatise 
on International Law by Alfred Verdross, no comprehensive work in this 
field has been published since 1945 by a German of the Federal Republic 
of Germany. The comprehensive work under review will perhaps closé 
this gap. This first volume will soon be followed by a second, probably of 
equal length, and both will be restricted to the international law of peace. 


2U.N. Doe. A/3694. 
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The first volume contains no history of international law or its science, no 
general philosophical or methodological discussions, but goes immediately 
into medias res. It deals with the general foundations of international 
law, the state, the international organs of the states, people and territory. 
Each and every problem within these different chapters is dealt with in a 
broad, comprehensive and up-to-date manner. Fundamentally the author 
considers the present-day international law as the law of a period of transi- 
tion from the ‘‘classic’’ international law, dealing only with the rights 
and duties of sovereign states, as it prevailed until 1914, to a new inter- 
national law which, the author hopes, will be a better and more effective 
‘‘supra-national’’ law. With the common sense which characterizes this 
book, the author fully recognizes how strongly the present-day interna- 
tional law is still bound up, in its very foundation, with the classic law 
of nations. Traditional international law is by no means neglected; new 
developments, whether new rules or mere tendencies, whether progressive 
or retrogressive, are treated and explained. But the author is neither an 
Utopian nor a wishful thinker; nor is he writing de lege ferenda as a poli- 
tician of international law, but as a legal scholar showing the positive in- 
ternational law of teday as it is, not as it ought to be. 

The very detailed treatment of each and every problem is based on great 
knowledge, and a sound critique and balancing of opposed opinions of 
writers and court judgments. The author’s method fulfills in the highest 
degree the postulate which this reviewer has defended for many years, 
namely, a combination of theoretical reasoning and fullest use of literature 
in all the principal languages, with an equally full use of treaties, of the 
practice of states and of municipal and international, arbitral and judicial, 
decisions. The array of cases is imposing, and they are always quoted, as 
in the common law countries, not at second hand, but directly from the 
court reports. The work stands as a testimony to great scientific labor, 
research and judgment. In the majority of problems, this reviewer is in 
agreement with the author’s statements. Naturally, in a book of such vast 
dimension, points of disagreement are bound to occur. While, unfortu- 
nately it is not possible to go into details within the framework of a book 
review, the reviewer could mention as examples two points of disagree- 
ment: Theoretically, this reviewer cannot agree with the author’s view 
(page 3) that the internal law of international organizations is not a part 
of international law. As to a point of positive international law, this 
reviewer cannot agree with the author’s statement (page 137) that recogni- 
tion ‘‘too late’’ of an effective de facto government constitutes a violation 
of international law; no rule of positive international law to this effect ean 
be shown. 

The comprehensive and detailed character of this book will render it 
capable, apart from study, of fulfilling the functions of a work of refer- 
ence; exactly because of that we earnestly hope that the second volume 
will contain a detailed general index, as well as a table of cases quoted. 
While this reviewer cannot approve everything in the book under review, 
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enough has been said, we believe, to justify the conclusion that it is a very 
valuable addition to the literature of international law. 


Joser L. Kunz 


International Law: An Introduction to the Law of Peace. By Kurt von 
Schuschnigg. Milwaukee: Bruce Publishing Co., 1959. pp. xvi, 512. 
Index. $6.95. 


His experiences at the hands of Hitler might well have left the former 
Austrian Chancellor discouraged, if not cynical, about the value of inter- 
national law. Instead, in this textbook intended for the non-specialist, Dr. 
Schusehnigg finds that ‘‘the rediscovery of universal international law with 
the Charter of the UN”’ and the near universality of that organization have 
produced in the last decade ‘‘the greatest progress ever made in the history 
of International Law’’ (page 430). This does not mean that weaknesses 
are underestimated. Rather, Dr. Schuschnigg attributes recent progress 
to the renewal of interest in natural law after two world wars (pages 
9, 38). Establishment of mechanisms for settling disputes, however seldom 
used, and of forums for appeal to world opinion, are viewed as representing 
progress over the methods of the heyday of positivism. Not international 
law, but pesitivist legal thought ‘‘lost contact with reality’’ (page viii 
for positivism rendered principles of justice subject to nationalization 


(page 427). International law requires a concept of community, a unit- 
ing of law and ethies, and the Christian concept of human dignity (pages 
5, 12-13). Even though a subsidiary element in adjudication, general 


principles of law and justice are the source of treaties and customs (pages 
42-43, 45-46). 

In ascertaining the rules of international law, the author relied chiefly 
on Brierly, Briggs, Fenwick, Hackworth, Kelsen, Lauterpacht’s Oppen- 
heim, and Verdross. The bibliography, listing articles as well as books, is 
useful. Occasionally one meets a surprise, such as errors in the date of 
Oppenheim’s first edition (page 71) and in stating Jay’s official post in 
1774 (page 298), or characterization of the Munich negotiations as ‘‘inter- 
national adjudication, at least in a formal sense’’ (page 155). But such 
slips are few and minor. 

Wes.ey L. GouLp 


Praktische Fiélle aus dem Vodlkerrecht. By Ignaz Seidl-Hohenveldern. 

Vienna: Springer-Verlag, 1958. pp. xii, 150. Index. 2.15. 

This little volume was conceived as a companion to Professor Verdross’ 
treatise on International Law. The selection of cases was determined by 
the conformity of their decisions with the opinions expounded by Verdross 
in his treatise. More emphasis was placed on decisions of domestic than of 
international tribunals in order to convince the student that international 
law had some practical significance. This is not a casebook. No texts of 


decisions are given. The cases are presented as problems to which the 
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student is supposed to find the answer. These are given at the end of the 
volume. Although this is more a problem than a case-method approach, 
it does indicate some concern for the law in action. It is incomprehensible 
why the editor confined his selection to cases of which the ‘‘opinion’’ 
coincides with that of his teacher. 


Lro Gross 


International Law. (Nutshell Series.) By N. March Hunnings. Lon- 
don: Sweet & Maxwell Ltd., 1959. pp. xi, 103. Index. 7s. 6d. 


The author of this slender volume realizes that the field of public inter- 
national law is so vast that it would seem to preclude compression into a 
few pages; but he hopes that he has been able to supplement the larger 
textbooks by ‘‘a clear and brief outline of the most importaat aspects of 
international law.’’ The verdict of the reviewer is that he has done so 
admirably, and that the numerous references to judicial decisions of the 
World Court are sufficient warning to the reader that he is only getting 
a nutshell’s worth of information. It is suggested, however, that the space 
given to the old laws of war and neutrality could be condensed almost to 
the vanishing point. Contraband and blockade have just lost their mean- 
ing as legal rules. 


C. G. FENWICK 


Comunicazioni e Studi. Vol. LX, 1957. Milan University, Institute of 
International and Foreign Law. Milan: Dott. A. Giuffré, 1958. pp. ii, 
498. L. 3500. 


The ninth volume of this annual Italian publication, directed by Roberto 
Ago, is again excellent. It contains many valuable book reviews, reports 
on the Italian science of international law in 1956 (Capotorti, pages 255- 
298), on the activity of the International Court of Justice in 1957 (Cita- 
rella, pages 299-323), and on problems of international law (Fabozzi, 
pages 325-366) and of conflict of laws (Bianchi, pages 367-411) in 1956 
decisions of Italian courts. Among the articles, one by Ballarino deals 
with the general problems of conflict of laws in recent German doctrine 
(pages 117-200) ; the others are devoted to international law. Limentani 
Calabi writes historically on international arbitration and territorial an- 
nexation in ancient Hellas (pages 239-253) ; Badiali investigates the struc- 
ture of trusteeship agreements and the vexed problem of the ‘‘states directly 
concerned’’ (pages 73-115) ; Conforti treats the Conventions on the Law 
of the Sea (pages 201-238). There is an article in French on a special 
problem of the International Labor Organization (Wolf, pages 47-71). 
The first article, in French, by L. Kopelmanas (pages 1-45) on recogni- 
tion, denies any legal value to that institution and concludes that its com- 
plete abandonment by international practice would seem to correspond 
best to the real needs of international relations. In this context he shows 
sympathy for the Estrada Doctrine; but it should not be overlooked, as 
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Philip C. Jessup stated long ago, that even under this doctrine a govern- 
ment must still make a decision, even without formal recognition or non- 
recognition, whether or not to continue diplomatic relations with the 
revolutionary de facto government. 

Joser L. Kunz 


Le Droit International dela Mer. Vol. I. (Etudes d’Histoire Economique, 
Politique et Sociale, XX VI.) By Olivier de Ferron. Geneva: Librairie 
E. Droz; Paris: Librairie Minard, 1958. pp. 240. Sw. Fr. 16. 


This first volume of a review of the international law of the sea is to be 
supplemented, but the general plan of the work is not indicated except for 
a passing reference to a more complete treatment of the resources of the 
sea later. In general, the 175 pages of text in this volume might well have 
been a series of lectures largely focused on the 1958 Geneva Conference on 
the Law of the Sea and the preparatory work of the International Law 
Commission. The author has not been concerned to undertake new re- 
searches in the sources, but has generally confined himself to comments on 
standard works and to references to well-known cases and events. In the 
Introduction, throughout the body of the book and in the conclusions, the 
author points to the trend toward invasions of the freedom of the seas. He 
sees the emergence of new law founded on the primacy of the economic 
and political interests of coastal states. He correctly points out how the 
newer states are taking a lead in this direction in protest against what they 
consider to be a regime imposed by the great Powers. He stresses also 
the dangers of excessive regionalism. In his exploration of the develop- 
ment of the international law of the sea, the author devotes considerable 
attention to the theoretical problem of the manner in which customary law 
is formed. The first sections of Chapter VIII, dealing with unilateral acts 
and declarations, seem somewhat confused until the reader reaches the 
synthesis which begins in Section 91. 

The author appreciates the fact that the way in which the International 
Law Commission and the Geneva Conference dealt with the idea of a 
contiguous zone contributes to confusion, but for his own part he does not 
always clearly distinguish between claims to the territorial sea and claims 
to the right to exercise some jurisdiction on the high sea. He does, however 
do full justice to such distinctions in an admirable discussion of the Truman 
Proclamations of 1945 and the subsequent contrasting claims of some of 
the Latin American states. The reviewer is unable to share his concept 
that the sovereignty which a state has over its territorial sea is a sovereignty 
“sui generis.’’ The existence of the right of innocent passage, although 
not a servitude, does not negate sovereignty any more than an actual 
servitude on land or the restrictions of a neutralization regime, such as that 
in Switzerland. The reviewer also cannot accept the blending of civil and 
criminal jurisdiction in the discussion of collisions at sea (Section 81). 

The American reader is bound to be struck by inadequacies in the state- 
ments of events in United States history and by very numerous typ0- 
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graphical errors in reproducing English names and expressions. Thus, in 
several references to the liquor-smuggling treaties there is no mention 
of the fact that they were negotiated for the quid pro quo of permitting 
foreign ships to bring in liquors as sea-stores under seal. The modern 
United States position on the theory of restricted sovereign immunity is 
ignored. The Monroe Doctrine is said to have been declared by the Con- 
gress. United States court decisions are sometimes mentioned, but the 
official source is rarely cited. The so-called Harvard Research in Inter- 
national Law is cited in a variety of curious ways. 

Articles by Leonard and Vallance on the whaling conventions are listed 
in the highly classified bibliography under ‘‘Ouvrages Générauz.’’ Hack- 
worth’s Digest is listed as being in two volumes and the date of publication 
is not correct. The I’m Alone is not listed in the Annex containing ‘‘ Dé- 
cisions de Justice,’’ but is apparently referred to on page 113 as ‘‘L’Ma- 
lone.’’ Errors of this type are unfortunately so numerous and so blatant 
as to leave the reader with an unfavorable impression. 


Puiuie C. Jessup 


Il Regime Giuridico det Mari: Contributo alla Ricostruzione dei Principi 
Generali. By Benedetto Conforti. Naples: Dott. Eugenio Jovene, 1957. 


pp. 308. Lire 2000. 


This study, which appears as Number 28 of the Publications of the Law 
Faculty of the University of Naples, deals with the international law of 
the sea as viewed by an Italian scholar late in 1957, on the eve of the 1958 
Geneva Conference. He analyzes the views of writers: and the practice 
of states, as well as the recent work of the International Law Commission, 
concerning territorial waters, the high seas, and so-called contiguous zones. 
His emphasis is on the exercise of jurisdiction over ‘‘coastal phenomena,’’ 
such as control of fishing, enforcement of customs regulations, exploitation 
of resources of the continental shelf, maintenance of neutrality in time of 
war, et cetera, whether these phenomena take place on the high seas or 
within territorial waters. 

Referring to the impossibility of showing general acceptance of any 
particular line clearly separating the territorial waters subject to the 
littoral state’s sovereignty from the ‘‘free’’ high seas, he deplores the fact 
that modern doctrine nevertheless tries to evaluate coastal phenomena in 
spatial terms. He would, instead, think in terms of particular functions,’ 
and recognize varying limits of control for different purposes, instead of 
maintaining a rigid dichotomy between territorial waters and the high seas. 
In his work the author treats of the historical development of the concepts 
of territorial waters and high seas, the present international practice, and 
the need for substituting a ‘‘functional hypothesis” for traditional notions 


1 The text and footnotes indicate the author’s familiarity with, and use of, the 
Western European and American literature in the field. 


* Cf. E. D. Dickinson, ‘‘ Jurisdiction at the Maritime Frontier,’’? 40 Harv. Law Rev. 1 
(1926). 
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American readers, but the volume gives an adequate treatment of the pas 
This book should als 


and present international law of the fields covered. 


monographie literature on international law now appearing in Italian. 


Wa. W. Bisuop, JR. 


"he United States and the Treaty Law of the Sea. sv Henry Reiff 
The United Stat 1 ty I the S 


$8.00. 


This is an unusual book and an unusually good one. Professor Reiff o 
St. Lawrence University has made available the results of some thirty-fiv 


years of ‘‘grubbing for data.’’ He writes with style, clarity and a sens 


masses of complex detail. A detailed Table of Contents; a skillful index 
a twelve-page appendix containing a check list of United States treatie 
classified by the subject matter of the text; and a similarly classified bibli 


Pe 


ography of official documents, as well as a list of secondary sources, mak 


those interested in international organization as one of the keys to th 


operation of the modern international state system. But its appeal i 


wider, since it contains much of special value to international lawyers, t 


science of the sea.’’ The scientists and government officials and staffs « 


exploitation of resources 


find this book a highly convenient place in which to trace the histori 


evolution of international solutions and their interrelationships. 
Considering what the subject of the book is, one hesitates to say tha 


‘We rejoice in our new conquests of the sea,’’ he writes ‘‘but the sea 


interesting excursion inland. It must have been difficult to decide wher 


to pause and when to sail on to some other shore. In general this read 


for example, when he deals with ships flying the United Nations flag, 


or Lebanon, whereas he shortly does digress to talk about troubles ové 


Soviet representation in the International Labor Organization. The 


thor’s choice of arrangement of his materials might also raise some questi 


until one has read the book and appreciated the skill with which the diff 


ent parts are constructed separately but linked together. 


of humor, all of which make even more valuable a very scholarly study of 


the book easier to use. Many will want to use it for reference, especially 
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based on a single dividing line at a fixed distance from shore. The stress on 
theory and logical analysis will be a somewhat unfamiliar feature for many 


t 


0 


serve to call our attention further to the extensive but somewhat neglected 


Minneapolis: University of Minnesota Press, 1959. pp. 451. Index. 


e 


historians and, as the author suggests, to anyone concerned with ‘‘a social 


international organizations concerned with transportation, communications. 
from subsoil petroleum to birds), humanitarian 
and scientific programs, including health and many other subjects, wil! 


the author is immersed in his subject, but he is definitely in love with it 
making hostages of us all.’ He takes the sea as a connecting link, but once 
the ocean tide laps the shore of a subject, Professor Reiff is apt to make an 


found the choices wise, although individual preferences would vary, as 


stops short of noting the use of its symbol on land, e.g., on jeeps in Palestin: 
g jee} 
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After two chapters which may be considered general and introductory, 
the rest of the book is divided into four chapters which divide the story 
chronologically : ‘‘ From Independence |of the United States] to the Great 
War’’; ‘‘ Between the Great Wars’’; ‘‘Since World War II’’—divided into 
one chapter on ‘‘ Transportation and Communications’’ and one on ‘‘ Health, 
Resources, and Other Developments.’’ Since each of the several topics 
or fields is covered separately for each period, there would be danger of 
repetition, but the author has handled that problem well. In some in- 
stances he escapes from chronology and follows a subject through to con- 
clusion, as in the interesting treatment of mine clearance, which he covers 
in detail because so little has been written about the international efforts 
to clear the seas of mines after the two World Wars. From one chapter to 
another the reader gets a better knowledge of the workings of ITU, WMO, 
WHO, IMCO and others. At this point one might note Professor Reiff’s 
exhaustive examination of sources in all sorts of official documents, printed 
or mimeographed, supplemented where necessary by personal correspond- 
ence with officials. He concedes that the search before 1914 was somewhat 
antiquarian and gladly acknowledges the useful current sources. Much 
of the official! material found in Congressional Hearings and in documents 
of government bureaus and agencies other than the Department of State is 
too little used in most of the writings on international law and organization. 

Professor Reiff has not tried to go into all the legal intricacies of prob- 
lems arising on the seas, e.g., in regard to conflicts of law, both civil and 
criminal, and details of jurisdictional precepts. But his thorough study of 


fishery problems of course takes him into the complexities of the debate 
over the breadth of the territorial sea. He properly exposes the fallacy of 
the extravagant pretensions of some of the Latin American states. There 
is a good section on atomic wastes, nuclear tests and missile ranges. The 
work of the International Law Commission is reviewed in some detail and 
the 1958 Geneva Conference on the Law of the Sea is included. 

In short this is a good book for reading, a rewarding book for study and 


an unduplicated source book for reference. 
C. JESSUP 


La Plataforma Continental y los Problemas Juridicos del Mar. By 
Humberto Lépez Villamil. Madrid: Talleres Graficos, 1958. pp. xii, 
348. 


Three years ago, at the meeting of the Inter-American Council of 
Jurists at Mexico City, a number of Latin American states took extreme 
positions in respect to the breadth of the territorial sea and related prob- 
lems, notably the protection of local fisheries and the continental shelf. 
Numerous expositions of the different points of view followed the meeting 
of the Council, outstanding among which is the present volume by the 
Professor of International Law at the University of Honduras. After a 
brief historical introduction, the author analyzes successively the scope of 
the traditional freedom of the seas, the conflicting views with respect to 
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the breadth of the territorial sea, the claims for contiguous zones, the pri 
tection of fisheries, the continental shelf, and related topics. Students will 
find it convenient to have proposals of the International Law Commission 
of the United Nations discussed side by side with resolutions of the Inier- 
American Council of Jurists. The Spanish texts of the conventions and 
resolutions signed at the Conference at Geneva in 1958 are reproduced in 
a special appendix. 
C. G. FENWICK 


Reports of International Arbitral Awards. Vol. VIII: Decisions of Mix 
Claims Commission United States-Germany. Part Il. (United Nations 
Pub. Sales No. 58. V. 2. 1958.) New York: Columbia Universit) 
Press, 1958. pp. xi, 520. Index. $5.25. 


This 8th volume in a series of Reports of International Arbitral Awards 
was prepared by the Codification Division, Office of Legal Affairs of the 
United Nations Secretariat. 

The materials in Volumes VII and VIII, which as a unit constitute the 1 
publication of a broad selection of decisions of the Mixed Claims Commis- 
sion under the Agreement between the United States and Germany 
August 10, 1922, are well known in the literature of international law. This 
re-publication is carefully edited with references to the original source as 
well as to the principal commentaries on the work of the Claims Commissio1 
At many points, the comments and editorials of Lester Woolsey in this 
JOURNAL are cited. Fully half of Volume VIII contains the now famous 
Sabotage Cases. 

The usefulness and importance of this series of Reports as a whole is 
recalled by the publication of the latest volume, the general usefulness 
which is perhaps more limited than some of the earlier ones. In the ter 
years of publication, the series has taken its place as one of the standar 
and important collections of international awards and decisions. 


JAMES N. Hyp: 


Les Réserves dans les Traités Internationauz. By Kaye Holloway. Paris 
R. Pichon & R. Durand-Auzias, 1958. pp. vi, 378. Fr. 3970. 


The thesis of this interesting and useful study is that the Internation 
Court of Justice in its Advisory Opinion of May 28, 1951, on Reservati 
to the Genocide Convention unnecessarily cast grave doubt on a well-estab- 
lished rule of international law and that the Sixth (Legal) Committee 
the United Nations General Assembly, in a mood more political thax 
juridical, completed the debacle. Mme. Holloway is at great pains 
demonstrate the remarkable uniformity of doctrine and practice which ha 
resulted in what the dissenting judges in the Genocide Opinion characteriz¢ 
as ‘‘a rule of law requiring the unanimous consent of all the parties t 
treaty before a reservation can take effect and the State proposing it 
become a party.’’ Like the dissenting judges, Mme. Holloway finds * 
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the recent Latin American aberration, which permitted a reserving state 
to become a party to the treaty in relation to states accepting its reservation 
but not in relation to others, ‘‘depends on the prior agreement of the con- 
tracting parties,’’ and, therefore, does not affect the customary rule of 
international law. Moreover, as she points out, Latin American practice is 
scanty and by no means uniform. 

The test propounded by the Court in the Genocide Opinion of the ‘‘com- 
patibility’’ of the reservation with the object and purpose of the convention 
as determined by each party to the convention is criticized by the author as 
subjective and unworkable. After careful examination of the debates in 
the General Assembly’s Sixth Committee, both before and after the Court’s 
Opinion and the requested report on aspects of the subject by the Interna- 
tional Law Commission, Mme. Holloway shows how the United States 
representatives, abandoning traditional United States practice on reserva- 
tions to treaties, found themselves working hand-in-hand with the Soviets 
and the Latin Americans to thwart the centralized control function of the 
United Nations Secretary General in relation to reservations. 

Much that Mme. Holloway includes in the book might have been omitted 
without affecting the value of her study. The first 100 pages do not deal 
with reservations to treaties, and she is often tempted to devote many pages 
to tangential issues. The tone is sometimes polemical, and both the Court 
and the inconsistencies of United States policy on the matter of reserva- 
tions are severely castigated. The merits of the book lie in its thorough 
scholarship and its utility as a careful, analytical summary of a question 
on which the practice of states has yet to find a workable solution. 


HersBert W. Briaas 


The Unanimity Rule in the Revision of Treaties: A Re-Examination. By 
Edwin C. Hoyt. Foreword by Philip C. Jessup. The Hague: Martinus 
Nijhoff, 1959. pp. xii, 264. Index. Gld. 21.85. 


This excellent specialized study exemplifies the type of analysis and in- 
formation which international law needs. That subject abounds with gen- 
eral principles, even though the question is frequently raised as to the ef- 
feetiveness of these asserted principles. In this book, Professor Hoyt has 
taken one of these ‘‘sacred’’ principles, namely, the unanimity require- 
ment for the revision of treaties, and subjected it to rigorous analysis and 
detailed factual inquiry. He points out that the proliferation of multi- 
partite treaties and, especially, the growth of international organizations 
have created the problem of whether rules for revision that were appro- 
priate for bilateral treaties were apt in this new context, where the treaty 
Serves essentially as a quasi-legislative instrument. A survey of the opin- 
ions of writers and an analysis of the Declaration of London, the oft-cited 
basis for the doctrine under review, conclude the introduction. 

Part I of the book considers the problem of revision in connection with 
general treaties. So-called non-political conventions are first considered. 
Here, one would expect to, and does, find the greatest flexibility. In this 
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area, binding inter se agreements between less than all of the original treaty 
parties is a frequent and effective method of revision. Secondly, the ex- 
perience with ‘‘constitutional’’ treaties is examined. Express provisions 
for revision are common and are coupled with a right of withdrawal, ex- 
press or implied, to safeguard national sovereignty. The final chapter in 
this part considers the record of revision of various multipartite peace set- 
tlements such as, for example, the Treaties of Vienna (1815) and Versailles. 
Here political considerations are predominant. Other special factors are 
the transitory nature of boundary provisions and the device of separability 
for confining participation in revision to the most interested states in a 
particular subject matter. 

Part II is an analysis of the revision problem as it has developed in vari- 
ous specifie territorial regimes. The international river regimes of the 
Rhine and the Danube, although different in character and origin, ulti- 
mately demonstrated the necessity of consent to change by riparians rather 
than by treaty parties as such. The Turkish Straits regime, through most 
of its history, was part of the Concert of Europe, in which unanimity pre- 
vailed as a political principle. In the more recent period, revisions were 
made without the consent of a particular great Power party concerned. 
International regimes in colonial Africa were frequently revised by the 
most interested parties without the consent of all, but the acquired sub- 
stantive rights of non-consenting parties were also recognized. In practice 
this meant abandonment of their procedural rights to participate in the 
new regime unless the new regime was accepted. The Aaland Islands and 
the Suez Canal, characterized by the author as ‘‘treaty regimes reinforced 
by custom,’’ were governed by principles rather than regimes, and the 
principles became customary international law for whose modification gen- 
eral consent of the most interested states, rather than treaty parties, was 
required. A third-party beneficiary explanation, sometimes suggested, is 
rejected as inadequate. 

The author concludes that the supposed rule of unanimity for the re- 
vision of treaties does not exist in practice, and cannot be defended as de- 
sirable. He suggests that, instead of the supposed rule, the following 
principles apply: (1) no unilateral abrogation; (2) no state bound to a 
new obligation without its consent; and (3) no new treaty among other 
parties deprives a state of substantive acquired rights under the old treaty 
or prior custom. 

The author insists rightly on the significance of the multilateral treaty 
as a quasi-legislative instrument for the world community. Imperfect as 
the treaty may be for this purpose, we must remember that it is the only 
peaceful instrument we have. But it must be noted that it is only “‘ quasi.” 
As the author admits, non-consenting states are not bound to the new 
change, and substantive acquired rights remain. Thus the true legal situa- 
tion, as seen by the author, while permitting revision of treaties without 
undue rigidity, leaves substantial problems to be resolved. 

The author’s demonstration of the non-existence of the alleged unanimity 
rule in practice is convincing, but the proof of the alleged substitute prin- 
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ciples is less persuasive. He sees a trend toward a majority rule for revi- 
sion, just as it is developing in the allied problems of conference procedure 
and reservations. But his own recital seems to reveal more of a pragmatic 
rejection of unanimity than any agreement on substitute principles. More- 
over, some of his instances of revision without unanimity, such as the 
abrogation of the Italian arms limitations provisions in the Italian Peace 
Treaty, seem to this reviewer to pose some important questions of prin- 
ciple. (The author concedes this instance to be basically political.) Can 
the parties to such a limitation, especially the great Powers, have intended 
revision without their consent? Desirable as the result may have been, prag- 
matie revisions do seem to challenge the stability of treaties in principle, 
a theoretical objection which the author appears to deny. 

The value of this study is clear. Similar examination of other asserted 
principles of international law should be welcomed. Such analyses should 
develop more detailed rules in place of unnecessarily broad principles, and 
thus assist in the formulation of a more adequate body of law. Professor 
Hoyt is to be congratulated for his contribution to this task. His and 
similar studies should be significant aids to the work of official bodies such 
as the International Law Commission. 


BRUNSON MACCHESNEY 


Gli Effetti della Guerra sui Trattati. By Agostino Curti Gialdino. Milan: 
Dott. A. Giuffré, 1959. pp. xi, 271. 


The problem of the effect of war on treaties has been the topic of an ex- 
tensive literature in many languages and has also been treated in works on 
treaties and on the laws of war. This study reaches the conclusion that 
there is a positive rule of international law on this subject and that this rule 
prescribes that prewar treaties become in principle extinct with the outbreak 
of war. They remain extinct unless the peace treaty revives them. From 
this general principle there were already earlier recognized exceptions, such 
as treaties concerning territorial settlements, or treaties concluded exactly 
for the purpose of being applied durante bello. With the end of the first 
World War a further exception was recognized as to collective treaties of 
an economic and technical nature; with the peace treaties concluded at the 
end of the second World War, this exception was widened to all collective 
treaties. But more far-reaching assertions of the doctrine and of the 
Resolution of 1912 of the Institut de Droit International, according to which 
prewar treaties are merely suspended, are not in harmony with positive 
international law. 

The important thing about this book is the method by which the author 
reaches this result. He starts with a classification, analysis and critique of 
the whole doctrine; then he makes a detailed research into the practice of 
States from the French Revolution to the present day, a searching investiga- 
tion of all the peace treaties, of the travaux préparatoires, of the diplomatic 
correspondence and of the decisions of municipal courts of the principal 
States; the courts have overwhelmingly decided on the basis of the ex- 
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tinction of treaties; only United States courts have always stood—not al- 
ways in harmony with United States diplomatie practice—on the liberal 
principle of mere suspension. 

For many years this reviewer has asked for a combination of theoretical! 
investigation and use of the literature with the study of the practice of 
states and of cases. It is interesting to note that this combination more 
and more is applied also in hitherto over-abstract Italian doctrine, not only 
by Sereni, but also by Mario Giuliano, Sergio Neri, Battaglini and the book 
under review. The author is to be congratulated on a fine piece of re- 
search. 

JoseF L. Kunz 


Expropriation in Public International Law. By B. A. Wortley. (Cam- 
bridge Studies in International and Comparative Law, VI.) Cambridge 
The University Press, 1959. pp. xviii, 169. Index. $5.50. 


The key to Professor Wortley’s treatment of the problem of expropriatio1 
is the notion that property rights are not created, but merely protected, 
by the state. Although the practice of states is extensively reviewed, de- 
cisive importance is attached to the logical implications of the concept of 
property : 

The varying practice of States is not a conclusive argument as to legal 
rights in international law. The existence of a concept of property, 
and the general rule that expropriation must, generally, take pla 
against adequate compensation, stand or fall together. 


The state is regarded as merely the agent for the enforcement of individ- 
ual rights. The high value attached by the author to property rights 
(which he regards as superior to sovereignty or to ‘‘the exercise of national 
liberty’’) is justified by their importance in ‘‘the economic order of most 
mutual confidence in business,’’ as well as 


of the modern world’’ and in 
by considerations of justice and fair dealing. The term ‘‘right’’ is uo- 
where defined. It is not explained how a legal right can exist unless it is 
protected by law. Austinian positivism is repudiated and called ‘*totali- 
tarian.’’ ‘The author thus places himself squarely in the camp of natural 
law doctrine. It is open to question whether this serves to strengthen the 
persuasiveness of his conclusions. There is ample evidence, perhaps insut- 
ficiently emphasized by the author, that the rule requiring full compensat 
for the taking of foreign-owned property (except in cases of justified con- 
fiscation ) is accepted as positive law in the practice of states. This evidence 
lends objectivity to what must otherwise remain a subjective evaluation of 
the importance of property rights in relation to other interests. 

Much attention is given to restitution as ‘‘the primary remedy’’ for 
improper expropriation. The paucity of recorded instances of successful 
claims of restitution in peacetime expropriations drives the author into 
heavy reliance on examples drawn from prize court practice and provisions 
in peace treaties. ‘The relevance of these examples is questionable. This 
reviewer remains unconvinced that restitution is ‘‘the primary remedy.’ 
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Professor Wortley ranges widely over many problems related to ex- 
propriation. In addition to the central issues of restitution and adequate 
compensation, he deals with such matters as confiscation for penal and tax- 
collection purposes, exchange controls, restrictions on the use of property, 
exhaustion of local remedies, nationality of claims and protection of share- 
holders. Some of these topics are treated more thoroughly than others. 
The important distinction between taking and destruction of tangible prop- 
erty receives scant attention. The exposition is not always as lucid as it 
might be. There is needless ambiguity, for example, in the treatment of 
the differences between lawful and unlawful expropriation. 

The author’s rich background in private international law is evident 
throughout the book and enhances its interest for the public law specialist. 
There is also frequent and fruitful resort to analogies from municipal law, 
including the concepts of abuse of rights and unjustified enrichment. A 
current trend is reflected in the emphasis on the effects of the claimant 
state’s own conduct and of recognition or acceptance by one state of the 
legislation or acts of another state. 

Professor Wortley’s little monograph is a valuable addition to the vast 
literature on expropriation. Its interest is enhanced by a rather unusual 

proach. It is not, however, a ‘‘definitive’’ work on the subject. 


O. J. Lissirzyn 


Tratado sébre a Nacionalidade. 3 vols. By Ilmar Penna Marinho. Vol. 
1: pp. 616, Index; Vol. Il: Do Direito Comparado da Nacionalidade. pp. 


732, Index; Vol. III: Do Direito Brasileiro da Nacionalidade. pp. 880, 
Index. Rio de Janeiro: Departamento de Imprensa Nacional, 1956, 1957. 


Students of international law will accord a warm welcome to this 
comprehensive treatise on the Law of Nationality, covering as it does the 
whole field of the law, Volume I being a theoretical study of the nature and 
effects of nationality, Volume II a comparative study of the law, and 
Volume IIT an analysis and critical study of the law of Brazil on the subject. 

The theoretical study is an exhaustive examination of all phases of the 
subject: the legal bond of nationality, its relation to international law, 
conflicts of nationality due to conflicting claims of allegiance, and the posi- 
tion of third states in cases of conflicts of nationality, the leading authors 
being cited on each point. The comparative study, forming the second 
volume of the treatise, gives a summary of the laws of the different coun- 
tries, following the classification set forth in the first volume, making it 
convenient to balance the law of one country against that of another. 
This is followed by the texts of the laws of Brazil from 1824 to 1957, which 
are then examined in detail in the third volume. 

The author and the Foreign Office of Brazil are to be congratulated upon 
the publication of a most useful treatise, which is a distinct contribution 
to the subject. Particularly to be commended are the elaborate bibliog- 
raphies which accompany the separate topics of the first volume and the 
surveys of the nationality legislation of the separate countries. 


C. G. Fenwick 
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The Role of the Corporate Entity in International Law. By Khalid A. 
Al-Shawi. Ann Arbor, Mich.: Overbeck Co. (in offset), 1957. pp. iv, 
133. Table of cases. $3.00. 


This is a doctoral dissertation written at the University of Michigan Law 
School by a member of the faculty of the law school of the University of 
Baghdad. It is the first general, contemporary treatment of the topic 
which this reviewer has seen. No great new ‘‘breakthrough’’ theories are 
launched here; no special pleading for any particular point of view, in- 
cluding any regional one, is advanced. The book is a careful analysis and 
collection of authorities, primary and secondary, bearing upon the legal 
position of the private corporation when (1) it ventures outside the national 
state of its incorporation or (2) is infiltrated within the state of its incor- 
poration by alien ownership. Two major problems are dealt with as to 
corporations in each of the foregoing categories: (1) diplomatic protection 
in time of peace and (2) seizure and control in time of war. 

One has to wait until Chapter Four, page 64 of Part One, before getting to 
the World War II peace treaty provisions, which in the reviewer’s opinion 
have greatly influenced the current law on the subject of diplomatic protee- 
tion of nationally incorporated, foreign-owned companies. Although a good 
deal of what has gone before, including the well-known Romano-Americana 
and Delagoa Railway claims, is elsewhere available, the treatment of the 
older materials here will be a convenience for researchers. Chapter Four 
and those which follow it in Part One break new ground. 

Part Two, dealing with enemy character and the control theory, should 
be cross-indexed in some way, mentally or otherwise, to enemy property sei- 
zure literature, to which the book brings good analysis. Likewise, Chapter 
Four of this second part, functionally viewed, deals with the sovereign 
immunity of corporations in relationship to their ownership or control by 
national states, and will be useful to the lawyer with a problem in the 
immunities area. 

With respect to diplomatic protection in peacetime, the book mentions 
but does not highlight the difficult problems of defining how much owner- 
ship of a particular nationality is sufficient to cast around the corporation 
in question the aura—or the odor—of that nationality. How much foreign 
ownership should it take to make a New York corporation ‘‘alien,’’ as- 
suming that in peacetime it makes any difference? If there is a very 
substantial but minority United States interest through a Swiss holding 
company in a Cuban corporation, to what extent may, or will, the United 
States speak to Cuba for the American shareholders, and therefore, in the 
large, for the company? The author collects the authorities and the trends, 
but lets us come to the conclusion for ourselves that the interests of the 
international community would be well served by further efforts at inter- 
national standardization in the several types of cases which might present 
the “‘how much’’ issue. 

For the North American lawyer the rich citations of authorities from 
continental Europe and elsewhere outside the English-speaking world 
alone make the work a bargain, should he have, as he undoubtedly will have, 
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if he does much counseling about international trade or investment, prob- 
lems of (a) choice of method of doing business, (b) characterization for tax 
purposes, (c) claiming treaty rights, (d) asserting rights under interna- 
tional law, or (e) seeking diplomatic protection. 

Covey T. OLIVER 


United Nations and Domestic Jurisdiction. By M. 8. Rajan. New York, 
London, Toronto: Longmans, Green and Co. Ltd., 1959. pp. xiii, 679. 
Index. $12.75. 


Mr. Dulles at San Francisco described the domestic jurisdiction clause of 
the United Nations Charter as ‘‘simple in conception,’’ but as the U.N. 
Repertory of Practice of the Charter shows, the clause has been the sub- 
ject of more controversy than any other provision of the Charter. This is 
not surprising, since Article 2 (7) furnishes the principal legal basis for 
opposing the assertion of United Nations interest in the affairs of national 
states. Moreover, as experience has demonstrated, the key terms of the 
paragraph (‘‘intervention’’ and ‘‘essentially within the domestic jurisdic- 
tion’’) are susceptible of a wide range of interpretation and often require 
a complex assessment of factual conditions and legal obligations. 

The present volume abundantly supports this conclusion by an extensive 
account of United Nations practice as revealed in more than twenty cases 
in which the issue of domestic jurisdiction has been raised. It also has a 
short but useful chapter on the drafting history of Article 2 (7), a chapter 
presenting various opinions on problems of interpretation, and a long con- 
cluding section mainly devoted to the author’s views and arguments on 
United Nations jurisdiction in the light of the domestic jurisdiction clause. 
There are two interesting annexes! containing notes on French and Ger- 
man-language material, which should be helpful to scholars as a supplement 
to the considerable number of English-language references in the volume. 

Notwithstanding the already voluminous literature on the subject, the 
present study constitutes a useful contribution and a stimulating work of 
scholarship. Its author, M. S. Rajan, is a well-known Indian scholar 
presently connected with the Indian School of International Studies at New 
Delhi. Not surprisingly, his arguments and conclusions coincide sub- 
stantially with the views expressed by India and by other of the Asian and 
African governments in the United Nations. He enthusiastically supports 
what he regards as a ‘‘dynamic’”’ and ‘‘liberal’’ construction of Article 2 
(7), that is, one which he believes would permit the United Nations to as- 
sume an expanding réle in keeping with changing conditions and ideas 
rather than in accordance with formulae derived from the past. 

Accordingly, he considers that the term ‘‘intervention’’ should apply 
only to such recommendations as involve coercive measures against states ; 
an example cited is the 1946 resolution on Spain, which calied for with- 
drawal of diplom>tie representatives and barred relations with United 
Nations agencies. As for the twin criterion of ‘‘essentially within domestic 


1 Written by Simone I reyfus (French) and Gerhard Heuer (German). 
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jurisdiction,’’ he suggests that its meaning depends on the discretion of the 
majority acting in the light of its conception of United Nations purposes 
and political reality. 

Although Dr. Rajan’s arguments are forcefully presented, they are by 
no means persuasive that United Nations practice is consistent only with his 
highly elastic (almost self-liquidating) interpretation of Article 2 (7). 
His descriptive study shows that resolutions which have condemned par- 
ticular states for their conduct, or which have sought to mobilize action 
against them, have always been justified by reference to their international 
commitments, including, in some eases, the obligations laid down in the 
Charter. It is true that the applicability of such legal criteria to the par- 
ticular situation has often been disputed, but the fact that reliance on legal 
principles is considered necessary for such ‘‘intervention’’ is significant, 
for it shows that a rational division between international and internal 
competence cannot be achieved without reference to the legal obligations 
of states. 

OscaR SCHACHTER 


Human Rights and the United Nations. By Raghubir Chakravarti. Fore- 
word by G. D. H. Cole. Caleutta: Progressive Publishers, 1958. pp 
xvi, 218. Index. 22s. 6d.; Rs. 12.50. 


Mr. Chakravarti’s book is both a survey and an analytical essay con- 
cerning the legal aspects of human rights. It is somewhat brief, con- 
sidering the scope of the material. It is difficult to do justice to the law 
of aliens, minority treaties, humanitarian intervention and more in 146 
pages of text (there are another 56 pages of footnotes and the text of the 
Universal Declaration of Human Rights). Yet this shortcoming is more 
than balanced by the convenience of a very readable monograph which 
raises most, if not all, of the important legal questions about human rights 
in the United Nations framework. In addition to human rights and 
‘‘elassical international law,’’ the reader is introduced to a thorough ac- 
count of the travaux préparatoires leading to the human rights provisions 
of the Charter, an analysis of the legal effects of these, with special emphasis 
on the domestic jurisdiction clause (Article 2, Section 7), a discussion of 
the réle of the Declaration of Human Rights, and a particularly interesting 
account of its application under the Trusteeship system. There is alsc a 
chapter each devoted to the Draft Covenants and ‘‘Self-Determination. ’’ 

The most provocative parts of the book are the analyses of the Charter 
articles and the discussion of Non-Self-Governing Territories and tlie 
Trusteeship system. No doubt some will quarrel with the interpretations 
reached. If, as the author maintains (pages 52-55), Article 2, Section /, 
is so broad as to exclude even discussion of matters ‘‘essentially within the 
domestic jurisdiction’’ of Member States, and if human rights are not to 
be considered matters of international concern by virtue of the Charter 
(page 55), surely there is very little left of the obligation of Members to 
co-operate with the United Nations in promoting human rights (Articles 59, 
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56). The reduction of express commitments to such an absurdity is a 
consequence, perhaps, of too much concern for documentary ‘‘proof,’’ with 
travaux préparatoires, and too little for a dynamic concept of Charter prac- 
tice. Mr. Chakravarti is, of course, very much aware that United Nations 
practice does not appear to support his view, but apparently, almost 
reluctantly, he is bound by a perspective of law which imposes absolutes in 
strict uniformity. This perspective makes it difficult for the reader to 
comprehend realistically the developmental character of the United Nations 
and its actual réle in promoting human rights. There is hardly a hint, 
for instance, of the revolutionary changes that have taken place in the 
United Nations framework since 1945. 

In his Conclusion Mr. Chakravarti soundly points out that classical inter- 
national law will be radically altered (page 137) before human rights 
become, not principles, but rights, and quite properly suggests that United 
Nations Members should desist from either too idealistic or too political an 
approach to this serious problem, that they concentrate ‘‘ on what is 
possible rather than what is desirable’’ (page 140). He himself in the 
main fails to make clear that ‘‘what is possible’’ is a function of the 
dynamic relations he largely, if reluctantly, ignores. The Trusteeship 
system and the arrangements for Non-Self-Governing Territories are cases 
in point. Mr. Chakravarti acknowledges that the influence of the Declara- 
tion of Human Rights on trust agreements and the Standard Form of 
Information under Article 73(e) is of greater consequence than one might 
expect of a strictly declaratory and legally non-binding instrument (pages 
126-129, 131-135), yet for him this fact seems to be of little significance in 
the development of ‘‘law.”’ 

One could wish for more recent references to secondary material; much 
of the latter dates from the 1940’s. Important authors, such as Brierly, 
Jessup and Wright, are mentioned only in passing. It is unfortunate, too, 
that editorial defects mar the general appearance of the book: footnotes are 
missing, proof is replete with mistakes and pages are out of order. Despite 
these shortcomings—some of which admittedly are not the responsibility of 
the author—this remains a competent and useful statement of human 
rights problems from a legal point of view. 


GERTRUDE LEIGHTON 


The United States and the United Nations: The Public View. By William 
W. Scott and Stephen B. Withey. New York: Manhattan Publishing 
Co., 1958. pp. x, 314. Index. $3.00. 


This is not a constructive analysis of the organization and functions of 
the United Nations or of the policies of the United States in respect to its 
activities, but rather ‘‘a report on the views of the American people re- 
garding the United Nations’’ during the first decade of the existence of 
the Organization. It expresses, therefore, not the scholarly criticism and 
comment of the authors, but rather the views of thousands of Americans 
whose reactions were expressed in their answers to the survey questions put 
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to them by a number of research agencies in the form of opinion polls 
Some 89 tables are presented under the separate heads, from an initial 
question put in 1943, whether the United States should join a union of 
nations after the war, to a closing question asking what could be done to 
eut down the chances of an atomic war. 

The volume is useful, therefore, as a study of social psychology, and as 
an indication to policy-makers of the extent to which public opinion might 
support a particular policy; but standing alone it would give an inadequat: 
picture of the strengths and weaknesses of the United Nations. For- 
tunately, two additional volumes are to be published which will doubtless 
present an analysis by competent critics of the problems presented in the 
relations of the United States with the United Nations both in respect to 
organization and procedure and in respect to the solution of specifi 
questions. 


Uruguay and the United Nations. Prepared under the auspices of thi 
Uruguayan Institute of International Law. New York: Manhattan Pub- 
lishing Co., 1958. pp. v, 129. Index. $3.00. 


This slim volume in the National Studies on International Organization 
series, directed by the Carnegie Endowment for International Peace, was 
prepared by Aureliano Aguirre, editor of Montevideo’s El Pais, aided by 
University of Uruguay international law professor Eduardo Jiménez de 
Aréchaga, long a member of this Society. Those members of the Uru- 
guayan Institute of International Law who gave their approval to the 
eonelusions (Chapter 4) are listed by name in the foreword. 


Uruguay’s efforts to use its limited but active world position to promot: 
international law and strengthen international institutions certainly re- 
ceive emphasis here. First the book traces the country’s official stand 
historically on the great issues of peace and human welfare up through 
the founding of the United Nations. Editorial and legislative opinion is 
surveyed amply and with frequent, useful quotations. Uruguayans were 
not happy with the text finally arrived at in San Francisco, but most felt 
that progress at the international community level is necessarily slow and 
that the Charter represented a major, if imperfect, step forward that tim 
and good faith could improve. 

A review of the Delegation of Uruguay’s positions on salient issues con- 
tributes a generally sound summary of the nation’s United Nations 
diplomacy down to 1957. For example, Uruguay has worked for expan- 
sion of the Organization’s competence and for the principle that what is 
essentially within domestic jurisdiction is something to be determined by 
the organs of the community, not by the individual state. Extracts from 
the official documents testify to the extent to which Uruguay has been 
willing to pursue this logic (see pages 49-53 especially). She also has 
stood for universal (even compulsory) membership and ‘‘the widest pos- 
sible’’ expansion (under the terms of the Charter) of the power of the 


C. G. F. 
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General Assembly, the ‘‘democratic’’ and ‘‘supreme’’ organ. Uruguayans 
strongly favor the developments which have promoted the General <As- 
sembly into the ‘ 
bility’’ for collective security is seen as implicit when the Security Council’s 


‘axis’’ of the system; exercise of ‘‘secondary responsi- 


primary responsibility cannot be carried out. Furthermore, Uruguay 
would like the Assembly to assume central determination of representation 
(credentials) in all United Nations organs; the General Assembly should 
have virtually unlimited power of investigation as implied necessarily from 
the power to recommend. Curtailment of the veto is another Uruguayan 
desire. Uruguay has pressed for the compulsory settlement of all disputes 
by legal means and accepts reluctantly the ‘‘prevailing view that some 
disputes are political in nature’’ (page 72). 

Uruguay has always insisted that respect for, and protection of, human 
rights is a sacred mission of the United Nations, but she has viewed as 
unfortunate the efforts of the Commission on Human Rights to draft a 
covenant. Rather, she holds that the actual provisions of the basic 
Charter constitute a tangible binding obligation on the Members and the 
Universal Declaration a catalogue of specifics, ‘‘a natural complement of 
the Charter, and thus its enforcement and respect for its provisions would 
become one of the obligations of Member States’’ (page 75). 

Given the limited ability to measure in any scientific way the actual 
thinking and preferences of the Uruguayan people at large, and given the 
marked tendency in this entire series toward uncritical ‘‘promotion’’ of 
national behavior and attitudes, this study is judged a careful, honest 
presentation. It nonetheless is lacking in any evaluation in perspective of 
the national policy goals, national experience and national attitudes, though 
this was requested expressly by the originators of the series. 


Rospert D. Hayton 


The Nations and the United Nations. By Robert M. Maclver. (National 
Studies on International Organization. Prepared for the Carnegie En- 
dowment for International Peace.) New York: Manhattan Publishing 
Co., 1959. pp. xii, 186. Index. $3.00. 


In anticipation of a possible conference to review the Charter in 1955 or 
thereafter, the Carnegie Endowment in 1952 set in motion in some twenty- 
three carefully-selected countries studies of national policies and attitudes 
towards the United Nations and its future development. Robert M. Mac- 
Iver, Lieber Professor Emeritus of Political Philosophy and Sociology of 
Columbia University, and Maurice Bourquin, Professor of International 
Law at the University of Geneva, were asked to summarize and appraise 
the results in two separate volumes, of which this is one. The choice was 
a fortunate one: Professor Bourquin, authority on international organiza- 
tion, was to be companioned by Professor Maclver, chosen, according to 
the Endowment’s President, in the belief that he, ‘‘with his broad back- 
ground in philosophy and sociology, would bring to this series fresh insights 
into the problems and potentialities of international organizations.”’ 
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Broadly speaking, the Endowment’s expectations have been realized. 
In working with the country studies, however, Professor Maclver labored 
under certain difficulties which he was the first to recognize. Not least 
of these was the fact that the Chinese, Soviet Union, Italian, and parts of 
the American, studies were unavailable at the time of writing. More im- 
portant in terms of the value of the project as a whole was the fact that the 
Soviet study was to be prepared by the Hoover Institution at Stanford 
rather than in Russia, and the fact that Yugoslavia produced the only 
study to be made in a Communist country. 

Part I of Professor Maclver’s book contains brief summaries of the 
country studies and a chapter on public opinion. Part II is devoted to 
among them the trend 


an analysis of the reports in terms of major issues 
towards universal membership, the problem of sovereignty, the veto, the 
issue of domestic jurisdiction, the evolving réles of Council and Assembly, 
the problem of collective security, problems relating to trusteeship and 
non-self-governing territories, the non-political activities of the United 
Nations, and the réle of the Court and of international law in international 
society. Part III consists of two chapters on ‘‘ Present and Future.’’ 

The author’s own views are stated forthrightly throughout the book. 
He agrees with the consensus of the country studies both on the continuing 
need for the United Nations and in the view that the United Nations’ 
greatest contribution to peace lies in pacific settlement and economic and 
social co-operation, rather than in enforcement. He foresees the possi- 
bility of increased United Nations effectiveness, accompanied by some altera- 
tion in the functioning of the principal organs, and based on a growing 
awareness of common interest (in contrast to national interest of indi- 
vidual Members) and on changing concepts of the state and of the re- 
quirements of the domestic jurisdiction caveat. 

The volume is eminently readable, and while not all of the experts will 
agree with all of Professor MacIver’s views, the book should prove stimu 
lating both to the experts and to the general reader. 


M. MArGARET BALL 


Law in Diplomacy. By Perey E. Corbett. Princeton, N. J.: Princeton 
University Press, 1959. pp. xii, 290. Index. $6.00. 


Following the path of Law and Society in the Relations of States, this 
‘introductory study”’ asserts the theme, ‘‘law means government.’’ As 
phrased otherwise in an admitted assumption in the preface, ‘‘the inter- 
national sphere, not being one where any over-all constitutional authority 
Consistently, future researchers 
uncommitted 


? 


reigns, is not in principle a realm of law.’ 
are told (pages 275-276) to approach diplomacy from an 
point of view’’ that sees it ‘‘not as the interaction of entities living in 4 
society governed by law, but as the political interaction of groups de- 
nying subordination to any collective authority, yet fortifying their claims 


with legal argument. 
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A quick ‘‘uncommitted’’ search is made for English uses of legal argu- 
ment, mostly in the time of Elizabeth I, for American practice in regard 
to international custom, treaties, and recognition, and for Soviet attitudes 
chiefly as expressed by Korovin, Pashukanis, Vishinsky, and Tunkin. 
Sovereignty dominates. Legal language is useful to promote international 
aims. True, American evasion of treaties is found to be ‘‘rare’’ (page 
57), but instances of faithfulness are not elaborated, nor are they valued 
as much by the connoisseur as are the rarities. Among Soviet theorists, 
Pashukanis in 1935 is found (page 95) ‘‘close to an accurate assessment’’ 
of the réle of legal institutions in foreign policy. Unfettered and ‘‘de- 
veloping the doctrine of the first chapter, which reduces what is euphemisti- 
cally known as international law to the common practice of using legal 
arguments and forms as instruments of national interest, he might have 
gone on to an objective analysis of the use made of these implements by 
the Soviet and other governments . . .”’ (page 98). 

With the diplomacy of Britain, the United States, and the Soviet Union 
in the foreground, the reader is led through developments in the law of 
the sea from the Anglo-Dutch dispute—without mention of Tromp’s, de 
Ruyter’s, or Blake’s fleets—to the Geneva Conference of 1958, a survey 
of the record of American soreheadedness, Soviet bullheadedness, and 
British hesitation over arbitration, a review of the records of the League 
of Nations and the United Nations, and a glance at developments in the 
field of human rights. The set rules and procedures of international organi- 
zations, when accompanied by a special inducement to comply (page 187), 
‘constitute the nearest approach to effective law in the international 
sphere.’’ Hope is expressed that de facto adjustments in United Nations 
procedures may lead to authority with power and so to law, if nuclear 
weapons either allow time or speed voluntary surrender of sovereignty to 
a single authority. Hope is also placed in the more gradual approach to 
matters of human rights pursued since 1955. 

Among the merits of this book are an admonition against assuming legal 
phraseology to be a true statement of law, an emphasis upon the importance 
to the researcher of intra-governmental communications over intergovern- 
mental communications and public pronouncements, and an expression of 
a desire for a scientific study by scholars of many countries to discover, if 
possible, areas of agreement where rules control policy. This last needs to 
be done thoroughly, without ‘‘uncommitted’’ assumptions, and with free- 
dom to prove either this book’s theme or something else. 


Wes.Ley L. GOULD. 


Guide to the Diplomatic Archives of Western Europe. Edited by Daniel 
H. Thomas and Lynn M. Case. Philadelphia; University of Pennsy]l- 
vania Press, 1959. pp. xii, 376. Index. $7.50. 


This volume of eighteen chapters by twenty of the former students of 
William E. Lingelbach brilliantly carries out the idea of a Festschrift for 
a historian. For each of the fourteen countries of Western Europe, in- 


998 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


cluding Great Britain and Vatican City, for Bavaria as a former state, the 
League of Nations and United Nations together, and the United Nations 
Educational, Scientific and Cultural Organization, the writers give uniform 
accounts of the history, organization and classification, administration, 
regulations and facilities of the archives and their quarters. The bibliog- 
raphies which yield that data also include records of what has been pub- 
lished from the archival material. The book is consequently as complete 
a vade mecum of the thousands of official files extant in the region from 
the Arctic Circle to the Mediterranean as one could wish for. 

The histories of archives are fascinating. How Belgium kept its papers 
from the Germans in 1914 and 1940 is a good adventure story, with a 
serious overtone of how the Germans misused the papers they did get. 
All the archives are rich in the papers relating to the international rela- 
tions of the countries, and the detailed descriptions of the collections enable 
the scholar to estimate what value he can extract from them. The writers 
of the country chapters have all had experience in the archives they re- 
view, and almost without exception emphasize the hospitable reception of 
scholars on the premises. Evidently a vast field exists in which the student 
of international law can follow the historian and assemble the experience 
of the past to elucidate the evolution of his science. 

Denys P. Myers 


Gli Straniert in Italia—Condizione Giuridico-Amministrativa secondo la 
Legislazione Italiana. By Dante A. Caponera. Milan: Dott A. Giuffré, 
1957. pp. ix, 248. Index. L. 1000. 


This is a much expanded second edition of Mr. Caponera’s useful booklet 
outlining the Italian legal climate affecting aliens, published as the result 
of the rapid exhaustion of the first edition. That such a volume should 
be published at all is a phenomenon of very recent vintage, inasmuch as 
prior to World War II, emigration to Italy was practically unknown, and 
the number of foreign residents negligible. 

The author discusses the conditions aliens must meet in order to enter, 
depart, reside and work in the country. He then passes to matters of more 
general scope and of greater interest to the international and comparative 
lawyer, namely, citizenship under Italian law, its rules and exceptions, the 
public and private rights and duties of the alien in Italy, and the relation- 
ship between the Italian and foreign legal systems (jurisdiction over the 
alien, service of process, rogatory commissions, extradition, execution of 
foreign judgments and arbitration awards). 

Though treatment of these varied subjects is necessarily sketchy, the 
author has been careful to cite and on occasion quote pertinent articles 
of the Civil Code and of special laws and decrees, and to include a wealth 
of useful data in the Appendix. 

All in all, this is a valuable booklet, which can well serve as a first source 
for serious students, in addition to being a legal and administrative 
Baedecker for the tourist and businessman. 

M. PAvIA 
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International Bibliography of Political Science. Vol. V. Prepared by the 
International Committee for Social Sciences Documentation in co-opera- 
tion with the International Political Science Association. Edited by Jean 
Meynaud. Paris: UNESCO; New York: Columbia University Press, 
1958. pp. 296. Index. $6.00. 


The fifth annual volume in the series of UNESCO bibliographies in po- 
litical science represents further refinement in an art which UNESCO has 
brought to a high point. No international Jawyer can afford to ignore 
these volumes, for the section on international relations (Section E) pre- 
sents a comprehensive listing of books and articles on international law and 
organization from seemingly all countries of the world. Titles in all 
languages except French are translated into English, and full bibliographi- 
cal information permits judging the length. Cross references to Interna- 
tional Political Science Abstracts facilitates determination by reference to 
that indispensable publication of the desirability of full translation in aid 
of research. A thorough and sufficiently differentiated classification sys- 
tem, as well as an author index, aids discovery of titles without extensive 
search through irrelevant materials. Jean Meyvnaud is again to be con- 
eratulated as Editor for work well done. 

Joun N. HAzarp 


BOOKS RECEIVED * 


\cadémie de Droit International. Recueil des Cours, 1957. Tome IL (Vol. 92 of the 
Collection). Leiden: A. W. Sijthoff, 1958. pp. 886. Index. FI. 40. 
Recueil des Cours, 1958. Tome I (Vol. 93 of the Collection). Leiden: A. W. 


Sijthoff, 1958. pp. xx, 570. Index. FI. 40. 

(dam, Thomas R. Government and Politics in Africa South of the Sahara. New York: 
Random House, 1959. pp. 145. $1.25. 

Annuaire Frangaise de Droit International. Vol. 1V, 1958. VParis: Centre National de la 
Recherche Scientifique, 1959. pp. 1003. Index. 

Aréchaga, Eduardo Jiménez de. Derecho Constitucional de las Naciones Unidas. 
Madrid: Escuela de Funcionarios Internacionales, 1958. pp. 642. Index. 

Bravo, Luigi Ferrari. La Prova nel Processo Internazionale. Naples: Casa Kditrice 
Dott. Eugenio Jovene, 1958. pp. 166. Index. L. 1200. 

srazil. Colegio de Estudos Juridicos. Bibliografia Brasileira de Direito Constitucional. 
Primeiras Pesquisas. Rio de Janeiro: Ministério da Educagao e Cultura, 1956. pp. 
xv, 136. 

Cahier, Philippe. Etude des Accords de Siége conclus entre les Organisations Interna 
ionaies et les Etats oi Elles Résident. Milan: Dott A. Giuffré, 1959. pp. viii, 449. 
Index. L. 2500. 

Cassoni, Giuseppe. La Nazionalizzazione delle Societa e il Diritto Internazionale Privato, 
(Instituto di Diritto Commerciale Comparato A. Sraffa, dell’Universita Bocconi di 
Milano.) Padua: Casa Editrice Dott. A. Milani, 1959. pp. 163. L. 1500. 

Centre d’Etudes Supérieures Spécialisés. Les Affaires Etrangéres. Paris: Presses 
Universitaires de Franee, 1959. pp. 459. 

Council of Europe. European Yearbook. Vol. 5. The Hague: Martinus Nijhoff, 1959. 
pp. Xv, 755. Index. Gld. 41. 

Diebold, William, Jr. The Schuman Plan. 1 Study in Economic Cooperation, 


New York: Frederick A. Praeger, 1959. pp. xvii, 750. Index $6.50 


Mention here neither assures nor precludes later review. 
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European Coal and Steel Community, Court of Justice. Recueil de la Jurisprudence de 
la Cour. Vol. IV, 1958 (January-July). Luxembourg: Villa Vauban, 1959. pp. 507. 

Faust, Fritz. Das Potsdamer Abkommen und seine Volkerrechtliche Bedeutung. 
Frankfurt a.M.: Alfred Metzner Verlag, 1959. pp. 201. 

Gareia Amador, F. V. The Exploitation and Conservation of the Resources of the Seca 
Leiden: A. W. Sijthoff, 1959. pp. xiv, 212. Fi. 26.75. 

Garland, Paul Griffith. American-Brazilian Private International Law. (Bilateral! 
Studies in Private International Law, No. 9. Arthur Nussbaum, editor). New York: 
Oceana Publications, 1959. pp. 125. Index. $5.00. 

Germany. Arbitral Commission on Property Rights and Interests in Germany. Dec 
sions. Vol. I (Nos. 1-23). Coblenz: 1958. pp. 313. Index. DM. 10. 

Goldbaum, Wenzel. Verfall und Auflésung der Sogenannten Berner Union und Uberein 
kunft zum Schutz von Werken der Literatur und Kunst. Berlin and Frankfurt: 
Verlag Franz Vahlen GMBH, 1959. pp. 94. DM. 11. 

Gérres-Gesellschaft (eds.). Staatslexikon: Recht, Wirtschaft, Gesellschaft. Vol. 3 (6th 
ed.). Freiburg: Verlag Herder, 1959. pp. 1231. $21.50. 

Grotius Society. Transactions, Vol. 43. Problems of Public and Private International 
Law. London: 1959. pp. xxviii, 172. Index. 

Jaeckel, Eberhard (ed.). Dokumente: Die Schleswig-Frage seit 1945. Frankfurt a.M.: 
Alfred Metzner Verlag, 1959. pp. 152. Index. DM. 19.80. 

Jessup, Philip C. The Use of International Law. (The Thomas M. Cooley Lectures 
Series 8, Michigan Legal Publications.) Ann Arbor: University of Michigan, 1959. 
pp. xiii, 164. Index. $5.00. 

Joyce, James Avery. Red Cross International and the Strategy of Peace. New York: 
Oceana Publications, 1959. pp. 270. $6.50. 

Laqueur, Walter Z. The Soviet Union and the Middle East. New York: Frederick A 
Praeger, 1959. pp. xiv, 366. Index. $6.00. 

London Institute of World Affairs. Year Book of World Affairs, 1959. Vol. 13. 
London: Stevens & Sons Ltd., 1959. pp. 497. Index. £2 2s. 


Michigan University Law School, Eighth Summer Institute, June, 1955. Jnternationa 


Law and the United Nations. Ann Arbor: 1958. pp. v, 566. 

Millard, Everett Lee. Freedom in a Federal World. New York: Oceana Publicativ) 
1959. pp. 223. 

Montero, José Perez. La Neutralidad en el Presente. Zaragoza: Universidad de 
Zaragoza, 1958. pp. 306. 

Nicholas, H. G. The United Nations as a Political Institution. New York: Oxford 
University Press, 1959. pp. x, 222. $5.49. 

Pau, Giovanni. Caratteri del Riconoscimento di Situazioni Giuridiche Straniere nell 
Ordinamento Italiano. Milan: Dott. A. Giuffré, 1958. pp. 109. Index. 

Pritchett, C. Herman. The American Constitution. New York: MeGraw-Hill, In 
1959. pp. 719. Index. $7.95. 

Proehl, Paul O. (ed.). Legal Problems of International Trade. Urbana: University of 
Illinois Press, 1959. pp. xiv, 453. Index. $6.50. 

Rabl, Kurt. Das Recht auf die Heimat. Vol. 2. Munich: Verlag Robert Lerche, 1959 
pp. 256. Index. DM. 6.60. 

Rice, Sister M. Elizabeth Ann. The Diplomatic Relations between the United States an 
Mexico as Affected by the Struggle for Religious Liberty in Mexico, 192. V9. 
Washington, D.C.: Catholic University of America Press, 1959. pp. v, 224. Index. 
$2.50, paper bound. 

Ridruejo, José Antonio Pastor. La Proteccion ala Poblacién Civil en Tie mpo de Guerra 
(Derecho Humanitario Belico, 1). Zaragoza: Universidad de Zaragoza, 1959. pp. 


iv, 318. Ptas. 80. 
Rintelen, Max. Urheberrecht nd Urhebervertragsrecht nach Deutschem, Oesterre ch 
ischem und Schweizerischem Recht. Vienna: Springer-Verlag, 1958. pp. xv, 496: 


Index. $11.45; £4 1s 6d; DM. 48; Sw. Fr. 49.10; $288, 
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totary International. Seven Paths to Peace. Evanston, Lllinois: Rotary International, 
1959. pp. vii, 118. 

Royal Institute of International Affairs. The British Year Book of International Law, 
1958. New York and London: Oxford University Press, 1959. pp. 458. Index. 
$12.00. 

Schlesinger, Rudolf B. Comparative Law—Cases—Text—Materials. New York: The 
Foundation Press, Inc., 1959. pp. xliv, 635. Index. $11.00. 

Schneider, J. W. Treaty-Making Power of International Organizations. Geneva: 
Librairie E. Droz, 1959. pp. 142. Index. Sw. Fr. 15. 

Schweizerische Jahrbuch fiir Internationales Recht. Vol. XIV, 1957. Ziirich: Poly- 
graphischer Verlag AG, 1958. pp. 282. Sw. Fr. 29. 

Singh, Nagendra. Nuclear Weapons and International Law. New York: Frederick A. 
Praeger, 1959. pp. xix, 267. Index. $6.75. 

Smith, S. A. de. Judicial Review of Administrative Action. London: Stevens & Sons, 
Ltd.; New York: Oceana Publications, 1959. pp. xlvii, 486. Index. $11.00. 

Sommerich, Otto C., and Benjamin Busch. Foreign Law. A Guide to Pleading and 
Proof. New York: Oceana Publications, 1959. pp. 166. Appendices. $5.00. 

Spencer, Ivor Debenham. The Victor and the Spoils: A Life of William L. Marcy. 
Providence, R. I.: Brown University Press, 1959. pp. 438. Index. $8.00. 

Sundberg, Halvar G. F. Kommunalradtt. Stockholm: Institutet for Offentlig och Inter- 
nationell Ratt, 1959. pp. xi, 251. Index. 

Troller, Alois. Immaterialgiiter-Recht, Patent, Marken-, Urheber-, Muster- und Modell- 
Wettbewerbsrecht. Basel and Stuttgart: Helbing & Lichtenhahn, 1959. pp. xvii, 576. 
Index. DM. 52. 

United Nations Legislative Series. Supplement to the Volume on Laws Concerning 
Nationality, 1954. (Sales No. 59. V. 3.) New York: United Nations; Columbia 
University Press, 1959. pp. viii, 179. $1.25. 

United States Department of State. Documents on German Foreign Policy, 1918-1945. 
Series C (1933-1937). The Third Reich: First Phase. Vol. Il: October, 1933-June, 
1984 (Publication No. 6750). pp. 929. $3.75; Vol. III: June 14, 1934-March 31, 
1985 (Publication No. 6648). pp. lxxii, 1157. $4.25. Washington, D. C.: U. 8. Govt. 
Printing Office, 1959. 

Vinacke, Harold M. A History of the Far East in Modern Times. New York: 
Appleton-Century-Crofts, 1959. pp. 877. Index. $6.75. 

Wiewiora, Boleslaw. Polish-German Frontier from the Standpoint of International Law. 
Poznan: Wydawnictwo Zachodnie, 1959. pp. xxxii, 224. 

Zinner, Paul E. (ed.) Documents on American Foreign Relations, 1958. New York: 
Harper & Brothers, 1959. pp. xxiv, 568. Index. $6.95. 

Zurcher, Arnold J. The Struggle to Unite Europe. New York: New York University 
Press, 1958. pp. 254. Index. $5.00. 


PERIODICAL LITERATURE OF INTERNATIONAL LAW 
AND RELATIONS 


AMERICAN BAR ASSOCIATION JOURNAL, June, 1959 (Vol. 45, No. 6). Conflict of Laws: 
When Does a Court Have Jurisdiction? (pp. 569-572, 636-639), Edward S. Stimson. 

——, July, 1959 (Vol. 45, No. 7). Satellites and Astronautics: Current Developments 
in Space Law (pp. 671-674, 767-768), Gilbert C. Jacobus. 

, SECTION OF INTERNATIONAL AND COMPARATIVE LAW BULLETIN, July, 1959 (Vol. 
3, No.3). Third Seminar on the Law of Outer Space (pp. 7-10); The American Society 
of International Law (pp. 19-22), Eleanor H. Finch. 

AMERICAN JOURNAL OF COMPARATIVE LAW, Spring, 1959 (Vol. 8, No. 2). Islamic La 
in Contemporary States (pp. 133-147), Joseph Schacht; Harmonization of Laws tn 
Western Europe (pp. 148-167), Jaroslav G. Polach; Water Legislation in the Middl: 
East (pp. 168-186), Abranam M. Hirsch; On the Logical Openness of Legal Orders (pp. 


187-203), Ilmar Tammelo; Switzerland: International Jurisdiction (pp. 228-232), Jear 


Francois Aubert. 

AMERICAN POLITICAL SCIENCE REVIEW, June, 1959 (Vol. 53, No. 2). The Union J 
publics and Soviet Diplomacy: Concepts, Institutions, and Practices (pp. 383-411 
Vernon V. Aspaturian; Foreign Aid and Social Reform in Political Development: 
Philippine Case Study (pp. 456-482), David Wurfel. 

ANNALES DE LA FACULTE DE Droit D’ISTANBUL, 1959 (Vol. 9, No. 12). The Chica 
Colloques: The Rule of Law in the United States (pp. 90-100), Paul G. Kauper; Gover 
ment under Law in Germany (pp. 101-112), Hans G. Rupp; The Rule of Law in Ital 
(pp. 113-138), Giuseppino Treves; The Critical Points of Rule as Understood in tli 
Northern Countries (Denmark, Finland, Norway, and Sweden) (pp. 139-154). Nils 
Herlitz; Government under Law in the Middle Ages with Special Reference to Engla 
(pp. 155-161), S. E. Thorne; The Protection of General Interests against Partic 
Interests (pp. 162-174), Hans Spanner; Government under Law and the Individua 
(pp. 175-187), Milton Katz; La Régle de Droit en France (pp. 188-235), Maxime 
Letourneur and Roland Drago; Principal Elements of the Rule of Law in the Le 
System and Practice of the United States (pp. 236-242), Ernest Angell; The R 
Law in the Welfare State (pp. 243-258), Harry W. Jones; The Rule of Law and A 
solute Sovereignty (pp. 259-284), Arthur L. Goodhart; The Concept of the Rule of I 
in Turkey (pp. 297-309), Tahsin Bekir Balta and Hiiseyin Nail Kubali; The Rule of 
in Mexico (pp. 310-315), Gustavo R. Velasco; The Rule of Discretion in Administra? 
Law and its Relationship to the Rule of Law (pp. 316-325), E. Blythe Stason; 7 
Dualism of Rule of Law and Welfare State (Sozial Staat) in the Constitutional La 
the Federal Republic of Germany (pp. 326-349), Ernst Forsthoff. 

ARBITRATION JOURNAL, 1959 (Vol. 14, No. 2). American Foreign Trade and I 
ment Disputes (pp. 73-82), George Winthrop Haight; Enforcement of American A 
in France (pp. 83-92), Donald L. Holley. 

ARCHIV DES OFFENTLICHEN REcHTsS, June, 1959 (Vol. 84, No. 2). Zur Probl: 
des energiewirtschaftlichen Konzessionsvertrags (pp. 137-184), Klaus Stern. 

ARCHIV DES VOLKERRECHTS, July, 1959 (Vol. 8, No. 1). Die Vereinten Nation 
die Kodifikation des Vélkerrechts (pp. 1-15), Frederick Honig; Die Kodifikationsa 
der Vereinten Nationen auf dem Gebiet der Menschenrechte (pp. 16-49), Egon Sel 
Die Europiischen Gemeinschaften in der Rechtsprechung (pp. 50-70), Ernst Steind 
Die Europdische Schule in Luremburg (pp. 71-86), Albert Heusch. 

THE BULLETIN (Bonn), May 26, 1959 (Vol. 7, No. 20). Conference at Critical .- 
ture (pp. 1-2); Soviet Draft Unacceptable (pp. 2-3), Wilhelm Grewe; In Memoria 
John Foster Dulles (p. 4), Heinrich von Brentano. 

——, June 2, 1959 (Vol. 7, No. 21). Berlin Question to the Fore (pp. 1-2 
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——, June 9, 1959 (Vol. 7, No. 22). Soviets Block Progress (pp. 1-2); A Timely 
White Book (pp. 4-5). 

——, June 16, 1959 (Vol. 7, No. 23). Conference Nearing Decision (pp. 1, 8). 

——, June 23, 1959 (Vol. 7, No. 24). Soviet Moves Lead to Adjournment (pp. 1-2 
, July 7, 1959 (Vol. 7, No. 25). Economic Integration of the Saar (p. 3); Cross 
ing Berlin’s Demarcation Line (p. 4). 

, July 14, 1959 (Vol. 7, No. 26). No Isolated Solution for Berlin (pp. 1-2 
Geneva—Part Two (p. 2); A Historian’s Analysis of the East-West Conflict (pp. 4-5 
Werner Conze. 

——, July 21, 1959 (Vol. 7, No. 27). West Proposes Permanent East-West Confer- 
ence (pp. 1, 8); Arguments Against an ‘‘ All-German Committee’’ (p. 2). 

——, July 28, 1959 (Vol. 7, No. 28). A Memorable Visit—U. S. Secretary of State 
in Berlin (pp. 1-2) ; The Situation in Geneva (p. 2). 

——, August 4, 1959 (Vol. 7, No. 29). Non-Aggression Pacts? (p. 1); Western 
Rights Preserved (pp. 1-2); NATO Status of Forces Agreement Signed (p. 3); The 
Soviet Zone Today (p. 5 

—, August 11, 1959 (Vol. 7, No. 30). Geneva in Retrospect (pp. 1-2), Heinrich 
von Brentano; ‘‘We Have Not Lost Hope’’ (pp. 2-3), Wilhelm Grewe. 

——, August 18, 1959 (Vol. 7, No. 31). Before the Eisenhower Visit (pp. 1, 8) 

——, August 25, 1959 (Vol. 7, No. 32). Shadows of the Past—Verities of Present 
(pp. 1-2) ; Bonn—Past and Present (pp. 4-5). 

——, September 1, 1959 (Vol. 7, No. 33). Significance and Implications of Eisen- 
hower’s Visit (pp. 1, 3), Felix von Eckardt; Adenauer: Message of Friendship to the 
Polish People (p. 3); Eisenhower in Bonn (pp. 7-8 

BULLETIN DE Droir TCHECOSLOVAQUE, December, 1958 (Vol. 16, No. 4). Quinze 
années du traité d’assistance mutuelle tchécoslovaco-soviétique (pp. 365-374), Vladimir 


Outrata; L’activité des juristes tchécoslovaques en faveur de la coexistence } acifique 
(pp. 457-461), A. Cepkova. 

La ComuniTA INTERNAZIONALE, April-July, 1959 (Vol. 14, Nos. 2-3). Za Politica 
Estera degli Stati Uniti dopo John Foster Dulles (pp. 247-256), Alfonso Sterpellone ; 
Dal Sunfed al ‘‘ Fondo Speciale’’ per i Paesi Sottosviluppati (pp. 257-274), Giovanni 
Maria Di Simone; Riflessi Internazionalistici della Nuova Costituzione Francese (pp. 
275-288), Veniero Babini; Nuove Iniziative nell’Accordo Generale per le Tariffe 
Doganali e il Commercio (Gatt) (pp. 301-310), Eugenio Anzilotti; Considerazioni sul 
Concetto di ‘‘ Europeismo’’ (pp. 311-326), Giovanni Caravale; L’Organizzazione Inte) 
nazionale del Lavoro e la Pace Mondiale (pp. 327-334), David A. Morse. 

CROATIAN REVIEW, July, 1959 (Vol. 2, Nos. 1-2). Cardinal Aloysius Stepinac (pp. 
15-18), John Preela; Croatian Exile Opinions on Federation Plans for Central and 
Eastern Europe (pp. 19-41), W. Rieger. 

DrritTO INTERNAZIONALE, April, 1959 (Vol. 13, No. 2). Sul Potere dell’Arbitro a 
Pronunciarsi sulla Competenza (pp. 119-122), Gabriele Salvioli; Un Problema Sempre 
Insoluto: L’Estensione del Mare Territoriale (pp. 123-130), Giorgio Balladore Pallieri; 
Il Fondamento del Diritto Internazionale Privato nelle Ricerche di Wilhelm Wengler 
(pp. 131-148), Tito Ballarino; Rassegna di Giurisprudenza Internazionale (pp. 149 
173), Matteo Decleva; Rassegna di Giurisprudenza Italiana di Diritto Internazional 
Privato (1957) (pp. 174-187), Walter Zannini; Recenti Sentenze Italiane in Tema di 
Diritto Internazionale Processuale (pp. 188-193), Virginio Rognoni; ‘‘Jl Ponte sul 
Fiume Kwai’’ Considerato dal Punto di Vista del Diritto Internazionale (pp. 194-197), 
J. P. A. Francois; Una Corrispondenza su un Nuovo Metodo per la Soluzione dei Con- 
fitti di Leggi (pp. 198-205), Rodolfo De Nova and Al. Pilenko; Diritto Internazionale 
Pubblico e Diritto Internazionale Privato nell’Ordinamento de gli Studi (pp. 206-209), 
R. DN.; Affilizzione e Competenza Consolare (pp. 209-211), G. B.; Ordine Pubblico ed 
Equita (pp. 211-213), G. B. 

DER DONAURAUM, 1959 (Vol. 4, No. 2). Der Letzte Ausgleichsversuch in Béhmen vor 
dem Ersten Weltkrieg (pp. 65-81), Berthold Waldstein-Wartenberg; Das Nationalititen- 
Problem in Habsburgs Wehrmacht 1848-1918 (pp. 82-92), Rudolf Kiszling. 
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EGYPTIAN Economic AND PoniricaL REVIEW, May-June, 1959 (Vol. 5, No. 4). Brinks- 
manship in the Balance (pp. 9-10); Never Too Late (pp. 17, 31) ; International Criminal 
Jurisdiction (pp. 24-25, 46, 19), Omar Z. Ghobashy. 

Evropa ARCHIVv, June 5, 1959 (Vol. 14, No. 11). Militdrische Probleme einer Ver 
diinnten Zone in Europa (pp. 323-335), Frido von Senger und Etterlin; Franzdsische 
Vorschlige zur Europdischen Sicherheit und zur Lésung der Berlin-Krise (pp. 336-348), 
Giinter Schiitze. 

—. June 20, 1959 (Vol. 14, No. 12). Die Schein-Konféderation als Nahzicl der 
Sowjetischen Deutschland-Politik. Die Aktuellen Probleme eines Deutschen Staater 
bundes (pp. 349-368), Rudolf Schuster; Probleme und Entwicklungen der Jugoslawischen 
Balkanpolitik (pp. 369-379), Harry Schleicher; Die Beziehungen zwischen Finnland w 
der Sowjetunion im Spiegel der Finnischen Regierungskrise vom Herbst 1958 (pp. 380- 
394), R. J. Guiton; Der Verlauf der Genfer Aussenministerkonferenz, 11.-26. Mai 1959 
(pp. 395-404 

—., July 5, 1959 (Vol. 14, No. 13). Deutschland im ‘‘ Regelkreis’’ der Konferenz- 
diplomatie. Zum Stand der Genfer Verhandlungen (pp. 405-409), Wilhelm Cornides; 
Ein Prekdres Gleichgewicht des Schreckens? Eine Entgegnung zu dem Beitrag 
Albert Wohlstetter in Europa-Archiv 9-10/1959 (pp. 410-430), Pierre M. Gallois; Di 
Internationale Atomenergie-Organisation, ihre Tatigkeit und ihre Probleme (pp. 431- 
436), Paul Fent; Der Verlauf der Genfer Aussenministerkonferenz, 28. Mai bis 2 
Juni 1959 (pp. 437-446), Helga Haftendorn. 

——, July 20, 1959 (Vol. 14, No. 14). Die Regelung der Verkehrsverbindungen nach 
Berlin 1945-1946 (pp. 447-466), Hans Wolfgang Kuhn; Die Hintergriinde des Sudanes- 
ischen Staatsstreichs im November 1958 (pp. 467-475), Edward Atiyah; Die Bedeutung 
des Gemeinsamen Marktes fiir Europa und die Freie Welt (pp. 476-480), Norbert 
Kohlhase. 

—, August 5-20, 1959 (Vol. 14, Nos. 15-16). Die Siidtirol-Frage im Jahre 1959 
(pp. 481-501), Bernhard Schloh; Neue Instrumente im Europdischen Kapitalverkehr: 
Europdische Investitionsbank und Uberseeinvestitionsfonds (pp. 507-514), Eberhard 
Aust; Die Bilanz des Montangerichtshofes (pp. 515-520), Franz Breitner; Der Verlau; 
der Genfer Aussenministerkonferenz, 18. Juli bis 5. August 1959 (pp. 521-530), 


Helga Haftendorn. 

EXTERNAL AFFAIRS REVIEW, May, 1959 (Vol. 9, No. 5). Tibet (pp. 3-16); Palest 
Refugees (pp. 17-24); Do We Need the United Nations? (pp. 25-30), Dag Ham- 
marsk jold. 

ForEIGN AFFAIRS, July, 1959 (Vol. 37, No. 4). The Senate in Foreign Policy (pp. 

525-536), Hubert H. Humphrey; The Search for Stability (pp. 537-560), Henry A. 
Kissinger; For a Regional Market in Latin America (pp. 607-616), Galo Plaza; White 
Minorities in Africa (pp. 637-648), Margery Perham. 
, October, 1959 (Vol. 38, No. 1). On Peaceful Coexistence (pp. 1-18), Nikita 8. 
Khrushchev; France in the Atlantic Community (pp. 19-30), René Pleven; Operation 
Breakthrough (pp. 31-45), Paul G. Hoffman; For Principled Neutrality (pp. 46-60), 
Acharya J. B. Kripalani; Islam and the Modern Middle East (pp. 61-74), John S. 
Badeau; Economic Disintegration in Europe (pp. 75-83), Agostino Soldati; Arms for 
Africa? (pp. 84-94), Arnold Rivkin; Enterprise in Iran (pp. 132-139), David E. 
Lilienthal; Revising the Japanese Constitution (pp. 140-145), Harold S. Quigley. 

FOREIGN SERVICE JOURNAL, August, 1959 (Vol. 36, No. 8). Foreign Service Language 
Training: Some Facts and Fallacies (pp. 22-23), Joseph P. Lorenz. 

, September, 1959 (Vol. 36, No. 9). The American Secretary of State (pp. 21- 
23), H. G. Nicholas. 

Diz FRIEDENS-WARTE, 1959 (Vol. 55, No. 1). Ein Internationaler Gerichtshof 7u™ 
Schutz der Menschenrechte (pp. 1-25), Hans Wiebringhaus; Die Freie Stadt (pp. 26 
45), Fritz Miinch; Sebastian Francks ‘‘Krieg-Biichlin des Friedes’’ (pp. 46 55), 
Gerhard Miiller; Zum 90. Geburtstag von Prof. Michel v. Taube (pp. 56-58), Hans 
Wehberg. 
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GEOGRAPHICAL REVIEW, July, 1959 (Vol. 49, No. 3). Geography and Space (pp. 305- 
314), Lloyd V. Berkner. 

GEORGETOWN LAW JOURNAL, Summer, 1959 (Vol. 47, No. 4). Courts-Martial Jurisdic- 
tion under Article 92 of the Articles of War (pp. 803-807), George A. Pappy. 

HARVARD LAW REVIEW, June, 1959 (Vol. 72, No. 8). The Communist Sustem of 
Foreign-Trade Adjudication (pp. 1409-1481), Samuel Pisar. 

INTERNATIONAL AFFAIRS, May, 1959 (No. 5). N.S. Khrushchov Replies to R. Honda 
(pp. 3-5); Success to the Talks! (pp. 6-9); Czechoslovakia’s Foreign Pol cy in the 
Struggle for Peace (pp. 10-17), Vaclav David; The German Peace Treaty and the Inter- 
ests of European Security (pp. 18-23), D. Melnikov: Cross-Roads in the Middle East 
(pp. 24-31), K. Ivanov; Non-Aggression Pacts—Means of Averting Aggression (pp. 
39-43), V. Durdenevsky and G. Osnitskaya; The U.S.A. Plans Military Use of Outer 
Space (pp. 44-49), M. Milstein; An Atom-Free Zone in Europe (pp. 50-55), G. Zhukov; 
The Latin American Situation (pp. 56-63), Trinidad Martillo; Ten Years’ Fight for 
Peace (pp. 64-67), M. Kotov; Japan and Neutrality (pp. 68-74), I. Tamura; Contrary 
to National Interests (pp. 75-77), N. Nikolayev; The Policy of Peaceful Co-existence and 
Its Ill-starred Critic (pp. 78-80), Y. Frantsev; A Discordant Duet (pp. 81-84), Y. 
Victorov; West German Opinion and a Peace Treaty (pp. 85-87), V. Milyukova. 

——, July, 1959 (No. 7). The Friends and Foes of a German Settlement (pp. 3-6) ; 
Geneva Notes (pp. 14-17), V. Alexandrov; The Paris-Bonn Axis and the Future of 
France (pp. 18-24), Pierre Courtade; The German Democratic Republic: An Important 
Factor of Peace (pp. 35-38), V. Mikhailov; The American Shadow over British Policy 
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‘*Atlantic’’ Policy (pp. 46-49), Sergio Segre; The Arms Race and the Economy of the 
Western Powers (pp. 50-55), V. Churakov and V. Shildkrut; Playing with Fire in Laos 
(pp. 63-66), A. Yermolayev; The Origins of Atomic Diplomacy (pp. 67-73), B. 
Marushkin; United States Information Agency (pp. 74-77), A. Gromov; Putting a Good 
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——, August, 1959 (No. 8). For a Peaceful Settlement of the German Question 
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An Atom-Free Zone in Central Europe (pp. 19-23), Manfred Lachs; The Balkans and 
the Adriatic—A Zone of Peace (pp. 33-37), I. Syedin; As I See It (pp. 38-42), Emrys 
Hughes; The Knot of Contradictions in Western Europe (pp. 43-49), A. Galkin; The 
U.S.A. Sabotages the Geneva Agreements on Indochina (pp. 57-62), A. Karpikhin; 
Peace Plan for Northern Europe and Its Opponents (pp. 63-65), V. Kobysh; ‘‘ The 
Balkan Alternative’’ (pp. 66-72), A. Nekrich; An Old Story (pp. 73-77), O. Nakropin; 
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INTERNATIONAL LABOUR REVIEW, May, 1959 (Vol. 79, No. 5). Some Trends within the 
World Co-operative Movement (pp. 537-549). 

——, June, 1959 (Vol. 79, No. 6). Some Trends Within the World Co-operative 
Movement (pp. 643-661). 

——, July, 1959 (Vol. 80, No. 1). Latin America and the International Labour 
Organisation: Forty Years of Collaboration, 1919-1959 (pp. 1-25), Jef Rens. 

INTERNATIONAL ORGANIZATION, Spring, 1959 (Vol. 13, No. 2). National Attitudes and 
International Order: The National Studies on International Organization (pp. 189-203), 
Stanley Hoffmann; The Contemporary Commonwealth: A General View (pp. 204-218), 
Zelman Cowen; The Uses of the Uniting for Peace Resolution since 1950 (pp. 219-232), 
Keith 8. Petersen: The European Parliamentary Assembly: Techniques of Emerging 
** Political Control’? (pp. 233-254), Erie Stein; The Finances of the League of Nations 
(pp. 255-273), J. David Singer. 
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tions (pp. 363-379), Philip C. Jessup and Howard J. Taubenfeld; Regional Cooperation 
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(pp. 394 411), John G. Stoessinger; The Future Composition of the Trusteeship Council 


¢ 


1006 THE AMERICAN JOURNAL OF INTERNATIONAL LAW Vol. 53 
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Heribert Golsong; Die Abwicklung des Suezkanalkonflikts (pp. 267-276), Dietrich 
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de Jurisprudence Yougoslave (pp. 512-528), K. Stoyanovitch. 
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(pp. 278-287), Alfred Verdross. 

——, July, 1959 (Vol. 6, Special Issue). Some Observations on the Science and An 
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Constatering (pp. 344-352), A. J. P. Tammes; Protection of Private Property under 
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ia 


des Traités Internationaux dans le Droit Israélien (pp. 221-247), Ruth Lapidoth: 


4 
L Affaire Franco-Helli que des Phares et la Sentence Arbitrale d Juillet 156 
(pp. 248-292), Charles Rousseau; Chronique des Faits Internationaux ( pp. 293-331 
Charles Rousseau: Jurisprudence Francaise en Matiére de Droit International Publ 
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OFFICIAL DOCUMENTS 


ORGANIZATION FOR EUROPEAN ECONOMIC 
CO-OPERATION 


STATUTE OF THE EUROPEAN NUCLEAR ENERGY AGENCY * 


Adopted at Paris, December 20, 1957; in force 
February 1, 1958 


DECISION OF THE COUNCIL ESTABLISHING A EUROPEAN 
NUCLEAR ENERGY AGENCY 

THE CoUNCIL 

Having regard to the Convention for European Economie Co-operation 
of 16th April, 1948,’ and, in particular, Articles 13, 15 and 19 of that Con- 
vention ; 

Considering that, by virtue of Article 15 of that Convention, the Council 
may set up such technical committees or other bodies, as may be required 
for the performance of the functions of the Organisation ; 

Having regard to the Decision of the Council of 10th June, 1955, con- 
cerning Co-operation in the Use of Nuclear Energy for Peaceful Purposes, 
and the Decision of the Council of 18th July, 1956, concerning Joint 
Action by Member Countries in the Field of Nuclear Energy; 

Considering that, by a Decision of 18th July, 1956, the Council set up a 
Steering Committee for Nuclear Energy instructed to submit to it pro- 
posals regarding the joint action to be undertaken by Member countries 
and to draw up a draft Statute for the European Nuclear Energy Ageney, 
which will be instructed to promote this action for the development of the 
production and uses of nuclear energy for peaceful purposes ; 

Considering that the period provided for the Steering Committee was 
extended by the Council at its meeting of 13th February, 1957; 

Considering that there is no contradiction between the principles which 
inspire the provisions of the present Decision and the principles which 
have inspired the Treaty instituting the European Atomic Energy Com- 
munity (EURATOM) entered into at Rome on 25th March, 1957; * 

Having regard to the Report of the Steering Committee for Nuclear 


Energy of 27th September, 1957; 
DECIDES: 


* Published by the Organization for European Economie Co-Operation, Paris. 

1 Dept. of State Pub. 3145; 43 A.J.I.L. Supp. 94 (1949). 

2 Published by the Secretariat of the Interim Committee for the Common Market and 
Euratom, Brussels. Provisional English text in 51 A.J.1.L. 955 (1957). 


1012 


1959 | OFFICIAL DOCUMENTS 1013 
PART I 


ARTICLE 1 


(a) There is hereby established within the framework of the Organisa- 
tion a European Nuclear Energy Agency (hereinafter referred to as the 
**Agency’’). 

(6) The purpose of the Agency shall be to further the development of 
the production and uses of nuclear energy for peaceful purposes by the 
participating countries, through co-operation between those countries and 
a harmonisation of measures taken at the national level. 


ARTICLE 2 


The tasks assigned to the Agency shall be carried out, under the authority 
of the Council, by the Steering Committee for Nuclear Energy (herein- 
after referred to as the ‘‘Steering Committee’’), by the bodies established 
in conformity with the provisions set forth below to assist it in its work 
or perform tasks of common interest to a group of countries, and by the 
Secretariat of the Agency. 


» 


ARTICLE 3 


The Steering Committee shall be competent to deal with any question 
relevant to the purpose of the Agency under conditions resulting from the 
provisions set forth below and from other decisions of the Council ap- 
plicable. 


ARTICLE 4 


(a) The Agency shall, as far as possible, promote the confrontation and 
harmonisation of programmes and projects of participating countries re- 
lating to the development of research and industry in the field of the 
production and uses of nuclear energy for peaceful purposes in the light 
of the forecasts of energy requirements and supplies drawn up by the 
Energy Advisory Commission. 

(b) To this end, participating countries shall be invited, in cases and 


under conditions determined by the Steering Committee, 


(i) to communicate periodically to the Agency their national or joint 
programmes or estimates together with all useful information re- 
garding their state of progress ; 

(ii) to notify the Agency of their publicly or privately sponsored 
projects. 


(c) The programmes and projects shall be examined by the Steering 
Committee according to a procedure to be laid down by it. The Steering 
Committee may give its advice, in particular in the form of recommenda- 
tions, to the countries concerned. 
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ARTICLE 5 


(a) The Ageney shall, where appropriate, promote the formation of 
joint undertakings for the production and uses of nuclear energy for 
peaceful purposes, endeavouring to secure the participation of the greatest 
possible number of countries. 

(b) If a group of participating or associated countries declares its im 
tention to set up a joint undertaking, the countries concerned may agree 
to undertake the necessary work for this purpose among themselves within 
the Organisation at their own cost, whatever the position adopted by other 
participating countries. The Working Parties or Study Groups set up in 
accordance with this paragraph shall keep the Steering Committee in- 
formed of their progress and report to it on their conclusions. 

(c) When joint undertakings have been established on the initiative or 
with the assistance of the Agency, 

(i) the Steering Committee—or a Restricted Group of the Steering 
Committee composed of representatives of the countries which take 
part in the undertaking—shall exercise the functions assigned to 
it by the agreements concluded for the establishment of the under- 
takings concerned ; 

(i?) the joint undertakings shall report each year to the Steering Com- 
mittee on the state of their affairs and their development ; 

(iii) the Steering Committee shall consider such problems of general 
interest as may be raised by the operation of joint undertakings, 
with a view to proposing any necessary measures to the Govern- 
ments; 

(iv) the agreements concluded for the creation of joint undertakings 
should eontain provisions under which participating countries or 
groups of participating countries not taking part in joint under- 
takings might subsequently accede to them or benefit from the 
results of their activities. 


ARTICLE 6 

(a) The Agency shall do everything in its power to ensure that joint 
undertakings as well as participating countries are regularly supplied with 
the raw materials necessary for the implementation of their programmes 
in the nuclear field. 

(b) To this end, the Agency shall, where appropriate, promote the con- 
clusion by the Organisation, in accordance with Article 13(b) of the Con- 
vention of 16th April, 1948, or by participating countries, of agreements 
for the supply of raw materials, possibly from third countries. The 
Steering Committee shall exercise the functions assigned to the Organisa- 
tion by virtue of such agreements. 


ARTICLE 7 


(a) The Agency is instructed to examine jointly with the Steering 
Board for Trade measures to achieve the greatest possible freedom of inter- 


1959 | OFFICIAL DOCUMENTS 1015 


national trade in products of interest for the production and uses of 
nuclear energy for peaceful purposes. 

(b) In particular, the Steering Committee shall fulfil the functions 
assigned to it in this matter by the Council. 


ARTICLE 8 


(a) A security control shall be established with a view to ensuring that 
the operation of joint undertakings and the materials, equipment and 
services made available by the Agency or under its supervision, shall not 
further any military purpose. 

(b) The seeurity control may be applied, at the request of the parties, 
to any bilateral or multilateral agreement, or, at the request of a partici- 
pating country, to any of that country’s activities in the field of nuclear 
enerey. 

(c) The organisation of this control and the functions of the Agency 
relating to its exercise shall be the subject of a special convention on se- 
curity control. 


ARTICLE 9 


(a) The Ageney shall encourage the development of research into the 
production and uses of nuclear energy for peaceful purposes in partici- 
pating countries. 

(b) To this end, it shall, where appropriate, promote the conclusion of 
agreements for the joint use of research installations built by participating 
countries and, in accordance with the conditions set forth in Article 5 
above, the creation of joint research establishments. 

c) The Ageney shall encourage the exchange of scientific and technical 
information related to its purpose between participating and associated 
countries. 


ARTICLE 10 


(a) The Agency shall promote the development in participating coun- 
tries of training in matters relating to nuclear energy, so as to assist in 
meeting the demand for scientific and technical personnel in this field. 

(b) To this end, the Steering Committee shall take such steps as will 
make it possible, by co-operation between participating and associated 
countries, 


(7) to use to the maximum degree and to develop existing training 
facilities in competent national institutions ; 

(ii) to organise supplementary training as necessary on an international 
basis, for teachers, students or engineers. 


ARTICLE 11 


(a) The Agency shall encourage the elaboration and harmonisation of 


legislation relating to nuclear energy in participating countries, in par- 
ticular with regard to: 
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(7) the protection of public health and the prevention of accidents in 
the nuclear industry ; 
(a) third party liability and insurance against atomic risks ; 
(a) measures to ensure the most efficient use of patented inventions. 


(6) For this purpose, the Steering Committee shall: 


(7) prepare, as soon as possible, and submit to participating countries 
with a view to their adoption, common rules to serve as a basis for 
national laws and regulations ; 

(ii) encourage the establishment between participating countries of 
joint services necessary, in particular, for the protection of public 
health and the prevention of accidents in the nuclear industry. 


Part II 


ARTICLE 12 


(a) The Steering Committee shall be composed of representatives of all 
Member Governments of the Organisation which have participated in the 
present Decision. 

(b) The Governments of Canada and the United States of America are 
invited to associate themselves with the work of the Agency. 


ARTICLE 13 


(a) The Steering Committee shail designate each year a Chairman and 
Vice-Chairmen from among its members. It shall adopt its own Rules 
of Procedure. 

(6) The Steering Committee may give its advice, in particular in the 
form of recommendations, to participating countries on any question within 
its competence. 

(c) Whenever it is necessary to take decisions which are binding on 
Governments and which exceed the powers specially conferred on the 
Steering Committee, the latter shall submit proposals to the Council to this 
end. 

(d) The Steering Committee shall report each year to the Council on 
the execution of its duties and on the situation and prospects of the nuclear 
industry in participating countries. 


ARTICLE 14 


(a) The reports and proposals prepared by the Steering Committee 
shall, when appropriate, call attention to the different attitudes adopted by 
the members. 

(b) The decisions, opinions or recommendations of the Steering Com- 
mittee shall be adopted by mutual agreement of those of its members pres- 
ent and voting. 

(c) However, decisions of the Steering Committee which relate to the 
adoption of the agenda, the undertaking of studies, the establishment of 
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Working Parties and the submission of questionnaires to participating 
countries, shall be adopted by a majority of the members of the Steering 
Committee present. 

(d) Decisions which are binding on Governments and which are taken 
by the Steering Committee within the powers conferred upon it shall 
commit only those countries which have accepted them. 


ARTICLE 15 


(a) The Steering Committee may establish such Commissions and Work- 
ing Parties as it may consider necessary to assist it in the performance of its 
duties and entrust them with the execution of any task relevant to the 
purpose of the Agency. 

(b) Restricted bodies may be established to study questions or execute 
functions of interest to a group of participating or associated countries, in 
accordance with the conditions set forth in Article 5 above or in a decision 
of the Council. Special expenditure assignable to the work of these bodies, 
such as the cost of studies or the remuneration of experts, shall be charge- 
able to the countries concerned. 


ARTICLE 16 


(a) The Steering Committee shall perform its duties in collaboration 
with the competent bodies of the Organisation. 

(b) The Steering Committee shall consult these bodies on questions 
which come within their terms of reference. These bodies shall consult 
7 the Steering Committee on all questions relating to the production and uses 
of nuclear energy for peaceful purposes. 


ARTICLE 17 


' (a) The Steering Committee and its subsidiary bodies shall be assisted 
by the Secretariat of the Agency, which shall form part of the Secretariat 
of the Organisation. 

(b) Expenditure relating to the working of the Agency shall be covered 
by the Budget of the Organisation. To this end, the Steering Committee 
shall prepare annual estimates of expenditure, which shall be submitted to 
the Council for approval. 

(c) Expenditure of the Agency which is subject to special financial rules 
shall be covered by separate budgetary provisions and countries which 
make no financial contribution to such expenses shall abstain when the 


e 


relevant item in the Budget is approved. 


ARTICLE 18 


> a) In the performance of its duties, the Steering Committee shall take 
account of the work done by other international Organisations concerned 
e and shall, as far as possible, request their co-operation. 

(b) The Steering Committee shall, in agreement with the Council, es- 
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tablish relations with international governmental Organisations concerned 
with nuclear energy questions. 

(c) The Steering Committee may establish contact with international 
non-governmental Organisations concerned, within the framework of de- 
cisions or arrangements approved by the Council. 


ARTICLE 19 


(a) The provisions of the present Decision do not affect rights and obli- 
gations resulting from treaties previously entered into by Governments 
participating in the present Decision. 

(b) Since the present Decision does not affect the exercise of compe- 
tences granted to the European Atomic Energy Community (EURATOM) 
by the Treaty entered into at Rome on 25th March, 1957, the Ageney shall 
establish with the said Community a close collaboration, details of which 
shall be determined by common agreement. 


ARTICLE 20 


(a) Participating countries shall be countries the Governments of which 
participate in the present Decision. Associated countries shall be Canada 
and the United States of America. 

(b) Any Government participating in the present Decision may termi- 
nate the application thereof to itself by giving twelve months’ notice t 
that effect to the Secretary-General of the Organisation. 

(c) The Decision of the Council of 18th July, 1956, referred to above 
is repealed. 

ARTICLE 21 


The present Decision shall enter into force on Ist February, 1958. 


CONVENTION ON THE ESTABLISHMENT OF A SECURITY 
CONTROL IN THE FIELD OF NUCLEAR ENERGY AND 
ANNEXED PROTOCOL ON THE TRIBUNAL ESTAB- 
LISHED BY THE SAID CONVENTION 


Signed at Paris, December 20, 1957; in force 
July 22, 1959? 


THE GOVERNMENTs of the Federal Republic of Germany, the Republic « 
Austria, the Kingdom of Belgium, the Kingdom of Denmark, the Frenc! 
Republic, the Kingdom of Greece, Ireland, the Republic of Iceland, the 
Italian Republic, the Grand Duchy of Luxembourg, the Kingdom of Nor- 
way, the Kingdom of the Netherlands, the Portuguese Republic, th: 
United Kingdom of Great Britain and Northern Ireland, the Kingdom 0! 
Sweden, the Swiss Confederation and the Turkish Republic; 


1 Instruments of ratification have been deposited on behalf of Belgium, Denn 
Federal Republic of Germany, France, Ireland, The Netherlands, Norway, Switzerla! 
Turkey, and the United Kingdom. 
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HAVING RESOLVED to promote the development of the production and uses 
of nuclear energy in the Member countries of the Organisation for Euro- 
pean Economic Co-operation (hereinafter referred to as the ‘‘Organisa- 
tion’’) by co-operation between these countries and the harmonisation of 
national measures ; 

CONSIDERING that the joint action undertaken to this end in the Organisa- 
tion is intended to develop the European nuclear industry for purely 
peaceful ends and must not further any military purpose ; 

CONSIDERING that at its meeting of 18th July, 1956, the Council of the 
Organisation (hereinafter referred to as the ‘‘Council’’) decided to estab- 
lish to this effect an international security control ; 

CONSIDERING that by a Decision dated this day the Council has estab- 
lished, within the Organisation, a European Nuclear Energy Agency (here- 
inafter referred to as the ‘‘Agency’’) with the task of pursuing the joint 
action undertaken ; 


HAVE AGREED as follows: 


PART I 
ARTICLE ] 
(a) The object of the security control is to ensure that 


(1) the operation of joint undertakings established by two or more Goy- 
ernments or by nationals of two or more countries on the initiative 
or with the assistance of the Agency and 

(vi) materials, equipment and services made available by the Agency 
or under its supervision, by virtue of agreements concluded with 
the Governments concerned 


shall not further any military purpose. 


(b) The security control may be applied, at the request of the parties, 
to any bilateral or multilateral agreement, or, at the request of a Govern- 
ment, to any activity for which that Government is responsible in the field 
of nuclear energy. 


ARTICLE 2 
(a) For the above purposes the security control shall apply to 


(i) any joint undertaking and to any undertaking which comes within 
the scope of an agreement concluded pursuant to Article 1 (a) 
(ii) or request made pursuant to Article 1 (b) ; 

(ti) any facility using source materials or special fissionable materials 
recovered or obtained in such undertakings ; 

(wt) any facility using special fissionable materials recovered or obtained 
either from source materials or from special fissionable materials 
subject to control by virtue of Article 1. 


(b) Nonetheless the Steering Committee of the Agency (hereinafter 
referred to as the ‘‘Steering Committee’’) may set aside the application of 


= 
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the security control where special fissionable materials are exported outside 
territory under the jurisdiction of Governments party to the present Con- 
vention, provided that these materials are subject to an equivalent security 
control. 


ARTICLE 3 


With respect to any undertaking or facility subject to control, the 
Agency shall have the following rights and duties to the extent determined 
by the security regulations provided for in Article 8: 


(a) to examine the design of specialised equipment and facilities, in- 
cluding nuclear reactors, for the sole purpose of ensuring that the control 
ean be effectively exercised as provided for in the present Convention; 

(b) to approve the means to be used for the chemical processing of 
irradiated materials solely to ensure that the object defined in Article 1 
shall be achieved ; 

(c) to require the maintenance and production of operating records to 
assist in ensuring accountability for source and special fissionable ma- 
terials used or produced by the undertaking or facility ; 

(d) to call for and receive progress reports. 


ARTICLE 4 


(a) Special fissionable materials recovered or obtained from source or 
special fissionable materials subject to control shall be used exclusively 
for peaceful purposes, under the contro] of the Agency, for research or in 
reactors specified by the Government or Governments concerned. 

(b) Any excess of any special fissionable materials recovered or pro- 
duced over what is needed for the above-stated uses shall remain subject to 
the control of the Agency, which may require it to be deposited with the 
Agency, or in other premises controlled or which may be controlled by the 
Agency, provided that thereafter at the request of the parties concerned 
special fissionable materials so deposited shall be returned promptly to 1 


parties concerned for use under the same provisions as stated above. 


ARTICLE 5 


(a) The Agency shall have the right and responsibility to send into 
territory under the jurisdiction of Governments party to the present Con- 
vention inspectors, designated by it after consultation with the Government 
or Governments concerned, who shall have access at all times to all places 
and data and to any person who by reason of his occupation deals with 
materials, equipment, or facilities subject to control, as necessary to ac- 
count for source and special fissionable materials subject to control and to 
determine whether there is compliance with the obligations arising from 
the present Convention and from any agreement concluded by the Agency 
with the Government or Governments concerned. 

(b) If these obligations are not observed, the Agency may request that 


into 
Con- 
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the steps necessary to remedy the situation be taken; if this is not done 
within a reasonable time, the Agency may prescribe one or more of the 
following measures: 


(t) the suspension or termination of deliveries of materials, equipment, 
or services supplied by or under the supervision of the Agency; 

(wz) the return of materials and equipment supplied by or under the 
supervision of the Agency. 


ARTICLE 6 


The Governments party to the present Convention shall be responsible 
for carrying out the measures prescribed under paragraph (b) of Article 
5 and by warrants issued by the President of the Tribunal under Article 
11 (e) and, where necessary, for ensuring that the parties responsible 
remedy any infringement. 


PART II 


ARTICLE 7 


The control provided for under the present Convention shall be carried 
out by the following bodies operating within the Agency: 


(7) the Steering Committee ; 
(%) a Control Bureau consisting of one representative of each Govern- 
ment party to the present Convention. 


ARTICLE 8 
a) The Control Bureau shall be competent: 


(7) to work out the security regulations establishing the technical pro- 
cedures of control for the different types of undertaking ; 

(it) to prepare clauses concerning the application of security regulations 
which are to be included in the agreements concluded with the Gov- 
ernments concerned ; 

(wt) to ascertain whether the obligations arising under the present Con- 
vention and under the agreements referred to in the previous sub- 
paragraph are being observed ; 

(tv) to examine the reports relating to the exercise of the control and, 
in cases where it considers that infringements have been committed, 
to request that the steps necessary to remedy the situation be taken, 
and, where appropriate, to propose to the Steering Committee the 
measures to be prescribed. 

(b) The Control Bureau shall notify the Steering Committee of any in- 

fringement it considers to have taken place and shall report periodically 
to it on all its activities. 
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ARTICLE 9 


(a) The decisions of the Control Bureau shall, unless otherwise provided 
in its Rules of Procedure, be adopted by a majority of its members. 

(b) The Control Bureau shall be assisted by an international personnel 
consisting of a Director of control and the administrative and technical 
officers needed to carry out the duties of the Control Bureau and, in par- 
ticular, a group of international inspectors. The inspectors and other 
members of the international personnel shall be members of the staff of the 
Organisation. 

(c) Subject to their responsibility to the Agency, the inspectors and 
other members of the international personnel shall not disclose, even after 
termination of their employment, any facts or information which have come 
to their knowledge in the performance of their duties. Any contravention 
of this rule shall render them liable in any territory under the jurisdiction 
of Governments party to the present Convention to such penalties as may 
be in force in that territory for contravening the rules of professional 
secrecy, whatever may be the nationality of the offender. 

(d) The Organisation shall make reparation for any unreasonable dam- 
age caused by the Agency or by its personnel in the performance of their 
duties. 


ARTICLE 10 


(a) The Steering Committee shall be competent to take all decisions 
necessary for the application of the present Convention and, shall, in par- 
ticular : 


(7) approve the Rules of Procedure of the Control Bureau ; 
(it) approve the security regulations ; 
(ait) enter into, subject to the approval of the Council, agreements wit! 
the Governments concerned ; 
(wv) prescribe, where necessary, the measures provided for in Article 


5 (b). 


(b) Decisions of the Steering Committee relating to the application ot 
the present Convention shall be adopted unanimously by its members 
present and voting. Decisions under paragraph (a) (iv) of the present 
Article shall, however, require a majority of two-thirds of the members of 
the Steering Committee, not including the member representing the Gov- 
ernment on the territory of which the infringement has been committed 


ARTICLE 11 


(a) Inspections shall be carried out by virtue of a warrant issued by the 
Control Bureau specifying the facilities to be inspected. 

(b) In each ease, the Government concerned must be notified in adva 
that the inspection is to be carried out, but such advance notification sha! 
not indicate which facilities are to be inspected. 
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(c) The international inspectors shall be accompanied by representatives 
of the authorities of the Government concerned, if that Government so re- 
quests, provided that the inspectors shall not thereby be delayed or other- 
wise impeded in the exercise of their functions. 

d) The international inspectors shall also have the responsibility of ob- 
taining and verifying the accounting referred to in Article 3 (c), relating to 
source materials and special fissionable materials, and for ascertaining 
whether there is compliance with the obligations arising from the present 
Convention and from any agreement concluded with the Government or 
Governments concerned. The inspectors shall report any infringement to 
the Control Bureau. 

¢) Should a measure of inspection be resisted, the Control Bureau may 
ask the President of the Tribunal provided for in Article 12 for a warrant 
for the execution of the measure of inspection against the undertaking 
concerned. The President of the Tribunal shall give a decision within 
three days. The decision of the President shall not prejudice the determi- 
nation by the Tribunal of any subsequent claims concerning the same case 
which might be introduced later under Article 13. 


PART III] 
ARTICLE 12 


a) There is hereby established a Tribunal consisting of seven inde- 
pendent judges appointed for five years by decision of the Council or, in 
default, by lot from a list comprising one judge proposed by each Govern- 
ment party to the present Convention. 

b) If the Tribunal includes no judge of the nationality of a party in a 
case submitted to it, the Government in question may choose a person to sit 
as additional judge in that case. 

c) The organisation of the Tribunal and the status of the judges shall 
be in accordance with the provisions of the Protocol annexed to the present 
Convention. 

(d) The Tribunal shall adopt its own Rules of Procedure, which shall 


subject to the approval of the Council. 


ARTICLE 13 


a) Any Government party to the present Convention or any under- 
taking concerned may bring before the Tribunal set up under Article 12 


appeals against decisions 


i) relating to the application of Article 3; if no action has been taken 
within two months after the request for examination or approval, 
this is to be taken as a decision to reject the appeal; 

1) prescribing one or more of the measures provided for under Article 
(b 

(6) When an ‘appeal is brought before the Tribunal by virtue of the 
preceding paragraph, the Tribunal shal] decide whether the decision ap- 
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pealed against is in conformity with the provisions of the present Conven- 
tion, of the security regulations, and of the agreements provided for in 
Article 8. If it finds that the decision appealed against is contrary to 
these provisions, the Steering Committee shall take whatever steps are 
needed to execute the decision of the Tribunal. 

(c) The Tribunal may oblige the Agency to make reparation for any 
damage which might be suffered by the requesting party by reason of the 
decision appealed against. 

(d) Any undertaking may, in addition, request the Tribunal to order 
reparation to be made by the Agency for any exceptional damage which it 
has suffered by reason of an inspection carried out in application of 
Article 5. 


ARTICLE 14 


The Tribunal shall be competent to decide on any other question relating 
to the joint action of the Member countries of the Organization in the field 
of nuclear energy submitted to it by agreement between the parties to the 
present Convention concerned. 


ARTICLE 15 


(a) Appeals before the Tribunal in the cases provided for in paragraph 
(a) of Article 13 shall be brought within two months from the date of the 
decision appealed against, or, in other cases, within three years from the 
time when the undertaking became aware of the facts enabling it to seek 
compensation. 

(b) Subject to the provisions of the next following paragraph, appeals 
lodged with the Tribunal shall not operate as a stay of execution. The 
Tribunal may, however, if it considers that the cireumstances so require, 
order a stay of execution of the decision appealed against. 

(c) Appeals lodged with the Tribunal against decisions taken by virtue 
of Article 5 (b) (ii) shall operate as a stay of execution. The Tribunal 
may, however, at the request of any Government party to the present Con- 
vention order the immediate execution of the decision. 


PART IV 
ARTICLE 16 


(a) An agreement shall be entered into between the Organisation and the 
European Atomic Energy Community (EURATOM) defining the arrange- 
ments under which the control established by the present Convention shall 
be carried out, within the territory to which the Treaty instituting the 
European Atomic Energy Community (EURATOM) signed at Rome on 
25th March, 1957,? applies, by the competent bodies of EURATOM by 
delegation from the Agency in order to attain the objectives of the present 
Convention. Proposals to this effect shall be submitted to the European 


251 A.J.I.L. 955 (1957). 
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Commission set up by the said Treaty as soon as it is constituted in order 


that such an agreement may be reached with the minimum delay. 

(b) An agreement may also be entered into between the Organisation 
and the International Atomic Energy Agency * in order to define the co- 
operation to be established between the two institutions. 


ARTICLE 17 


A military purpose within the meaning of Article 1 includes the use of 
special fissionable materials in weapons of war and excludes their use in 
reactors for the production of electricity and heat or for propulsion. 


ARTICLE 18 


(a) The term ‘‘special fissionable material’? means plutonium-239; 
uranium-233; uranium enriched in the isotopes 235 or 233; any material 
containing one or more of the foregoing; and such other fissionable ma- 
terial as the Steering Committee shall from time to time determine; but the 
term ‘‘ 

(b) The term ‘‘uranium enriched in the isotopes 235 or 233’’ means 
uranium containing the isotopes 235 or 233 or both in an amount such that 


special fissionable material’’ does not include source material. 


the abundance ratio of the sum of these isotopes to the isotope 238 is 
greater than the ratio of the isotope 235 to the isotope 238 occurring in 


‘ 


nature. 

(c) The term ‘‘source material’? means uranium containing the mixture 
of isotopes occurring in nature; uranium depleted in the isotope 235; 
thorium; any of the foregoing in the form of metal, alloy, chemical com- 
pound, or concentrate; any other material containing one or more of the 
foregoing in such concentrations as the Steering Committee shall from time 
to time determine ; and such other material as the Steering Committee shall 
from time to time determine. 

(d) The term ‘‘material’’ means source material and special fissionable 
material. 

ARTICLE 19 

(a) The Government of any Member or Associate country of the Or- 
ganisation which is not a Signatory to the present Convention may accede 
thereto, provided that it joins the Agency, by notification addressed to 
the Secretary-General of the Organisation. 

(b) The Government of any other country which is not a Signatory to 
the present Convention may accede thereto, provided that it joins the 
Agency, by notification addressed to the Secretary-General of the Or- 
ganisation and with the unanimous assent of the Members of the Organisa- 
tion. Such accession shall take effect from the date of such assent. 


ARTICLE 20 


Any Government party to the present Convention may terminate the 
application thereof to itself by giving twelve months’ notice to that effect to 


8 For Statute, see ibid. 466. 
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the Secretary-General of the Organisation, but such withdrawal shall be 
without prejudice to the control exercised over materials previously sup- 
plied by the Agency or under its supervision. 


ARTICLE 21 


(a) The present Convention shall be ratified. Instruments of ratifica- 
tion shall be deposited with the Secretary-General of the Organisation. 

(b) The present Convention shall come into force upon the deposit of 
instruments of ratification by not less than ten of the Signatories. For 
each Signatory ratifying thereafter, the present Convention shall come 
into force upon the deposit of its instrument of ratification. 

(c) The implementation of the present Convention in the territory of 
the member countries of the European Atomie Energy Community (EURA- 
TOM) shall, however, be subject to the conclusion of the Agreement pro- 
vided for in Article 16 (a), except—without prejudice to the arrangements 
which will be defined by this Agreement—as regards its implementation 
to facilities situated within the precincts of joint undertakings. 


ARTICLE 22 


The Secretary-General of the Organisation shall give notice to all Gov 
ernments party to the present Convention of the receipt of any instrument 
of ratification and accession. He shall also notify them of the date on 
which the present Convention comes into force. 


ANNEX 
Interpretation Relating to Article 1 


The provisions of Article 1 (a) (ii) relating to ‘‘services made available 
by the Agency or under its supervision’’ refer to the special aid which 
might be granted to a country by virtue of a special agreement entered into 
with the Government in question. They do not have the effect of extend- 
ing the field of application of Article 2 by creating a right of pursuit in- 
volving the control of the activities of persons who have collaborated in 
joint undertakings or of the use of the knowledge which the participants 
in these undertakings have acquired. 


IN WITNESS WHEREOF, the undersigned Plenipotentiaries, duly empowered, 
have signed the present Convention. 


Done in Paris, this twentieth day of December Nineteen Hundred and 
Fifty Seven, in the French, English, German, Italian and Dutch lan- 
guages in a single copy which shall remain deposited with the Secretary- 
General of the Organisation for European Economic Co-operation by whom 
certified copies will be communicated to all Signatories. 
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PROTOCOL ON THE TRIBUNAL ESTABLISHED BY THE 
CONVENTION ON THE ESTABLISHMENT OF A 
SECURITY CONTROL IN THE FIELD 
OF NUCLEAR ENERGY 


THE GOVERNMENTS party to the Convention on the Establishment of a 
Security Control in the Field of Nuclear Energy dated this day (herein- 
after referred to as the ‘*Convention’’) ; 


Destrovs of determining in accordance with Article 12 of the Convention 
the organisation of the Tribunal established by the said Article and the 
status of its judges; 


HAVE AGREED upon the following provisions which shall be annexed to 
the Convention : 


ARTICLE ] 


The Tribunal established by Article 12 (a) of the Convention shall per- 
form its duties in accordance with the provisions of the Convention and of 
the present Protocol 


ARTICLE 2 


a) The appointment of the judges provided for in Article 12 (a) of the 
Convention shall take place within a period of six months after the coming 
into foree of the Convention; subsequent appointments shall take place 
within six months of the occurrence of vacancy or vacancies. 

(b) Any vacancy shall be filled for the remainder of the term by the 
same method as that laid down for the first appointment. 


ARTICLE 3 


a) The judges shall be highly qualified persons of known impartiality 
who satisfy the conditions required in their own countries for appointment 
to the highest judicial office or who are legal experts of wide repute. 

(b) No judge may participate in the decision of any case in which he has 
previously taken part as representative, counsel, or advocate for one of 
the parties, or as a member of a national or international court, or of a 
commission of enquiry, or in any other capacity. Any doubt on this point 
shall be settled by decision of the Tribunal. 

c) No two judges may be nationals of the same State. 


ARTICLE 4 


(a) The judges shall be immune from legal process in respect of any act 
done by them in their judicial capacity. This immunity shall continue 
after they have ceased to hold office. Such immunity may be waived by 
the Tribunal. 

(6) No judge may be removed from office unless, in the unanimous 
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opinion of the other judges, he has ceased to satisfy the required conditions 
for his appointment or to carry out the obligations of his office. 

(c) The judge coneerned shall not take part in the deliberations and 
decisions under the present Article. 


ARTICLE 5 


(a) The Tribunal shall elect its President. 
(b) The Tribunal shall appoint a Registrar. 


ARTICLE 6 


The rules relating to the payment of fees to the judges shall be deter- 
mined by the Council of the Organisation for European Economie Co-opera- 
tion (hereinafter referred to as the ‘‘Organisation’’). 


ARTICLE 7 


(a) The President shall convene the Tribunal when necessary. 

(b) The Tribunal shall sit at the Headquarters of the Organisation. 

(c) The President shall preside at the proceedings of the Tribunal. If 
the President is unable to preside or in cases where the President is of the 
same nationality as one of the parties, the eldest of the other judges shall 
preside. 


ARTICLE 8 


(a) The proceedings of the Tribunal shall be valid if five judges ar 
present. 

(b) All questions shall be decided by a majority of the judges present. 

(c) In the event of an equality of votes, the President or the judge wh 
acts in his place shall have a casting vote. 


ARTICLE 9 


(a) Hearings shall be in public unless the Tribunal of its own motion or 
at the request of the parties shall decide otherwise. 

(b) The deliberations of the Tribunal shall be secret. The Tribunal shall 
state the reasons on which its decisions are based and shall give the names 
of the judges taking part therein. 


ARTICLE 10 


(a) The Member countries and the Organisation shall be represented 
before the Tribunal by a representative appointed for each case; the repre- 
sentative may be assisted before the Tribunal by counsel or advocates. 

(b) Other parties may be represented by persons entitled to plead before 
courts of any Member country. 

(c) The representatives, counsel and advocates referred to in the present 
Article shall enjoy immunity from legal process in regard to statements 
made and writings produced by them, in connection with the performance 
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of the duties contemplated in the present Article. In addition, their docu- 
ments shall be inviolable and they shall enjoy freedom of movement be- 
tween the seat of the Tribunal and their habitual place of residence. 

(d) The immunities are granted solely in the interest of due administra- 
tion of justice and so far as th y are necessary to the persons concerned for 
the performance of their duties. The Tribunal may waive these im- 
munities if it considers that such waiver is not contrary to the due ad- 
ministration of justice. 

(e) The Tribunal shall have, with respect to the counsel and advocates 
who appear before it, the powers normally accorded to courts and tribunals, 
under conditions which shall be determined by the Rules of Procedure. 


ARTICLE 11 


(a) Witnesses and experts may be heard under conditions which shall 
be determined by the Rules of Procedure. 

(b) Witnesses and experts may be heard either under oath in the form 
determined by the Rules of Procedure or in the manner laid down by the 
municipal law of the witness or expert. 


ARTICLE 12 
(a) The Tribuna! may request that a witness or expert be heard by the 
judicial authorities of his place of residence. 
(b) The request shall be sent to the Government in question who shall 
convey it to the competent judicial authorities. 


ARTICLE 13 


(a) Any violation of an oath committed by witnesses or experts before 
the Tribunal shall be regarded as the equivalent of a violation committed 
before courts, dealing with a case in civil law, of the country in which the 
session of the Tribunal took place. 

(b) If such an offence has been committed in the course of a hearing 
before a national judicial authority as provided for in Article 12 hereof, the 
national legislation of the country of this judicial authority shall apply. 


ARTICLE 14 


The Tribunal shall determine the amount and the incidence of costs. 


ARTICLE 15 
Expenses relating to the functioning of the Tribunal shall be entered in 
the budget of the Organisation. 
IN WITNESS WHEREOF, the undersigned Plenipotentiaries, duly empow- 
ered, have signed the present Protocol. 


Done in Paris, this twentieth day of December Nineteen Hundred and 
Fifty Seven, in the French, English, German, Italian and Dutch languages 


] 
€ 
t 
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in a single copy which shall remain deposited with the Secretary-General 
of the Organisation for European Economie Co-operation by whom certified 
copies will be communicated to all Signatories. 


CONVENTION ON THE CONSTITUTION OF THE EUROPEAN 
COMPANY FOR THE CHEMICAL PROCESSING OF 
IRRADIATED FUELS (EUROCHEMIC) 


Signed at Paris, December 20, 1957; in force July 27, 1959." 


THE GOVERNMENTs of the Federal Republic of Germany, the Republic of 
Austria, the Kingdom of Belgium, the Kingdom of Denmark, the French 
Republic, the Italian Republic, the Kingdom of Norway, the Kingdom of 
the Netherlands, the Portuguese Republic, the Kingdom of Sweden, the 
Swiss Confederation and the Turkish Republic ; 


CONSIDERING that, in accordance with a Decision taken by the Connceil of 
the Organisation for European Economie Co-operation on 18th July, 1956, a 
Study Group has been formed among a number of Member countries of 
that Organisation, interested in the constitution of a joint undertaking for 
the chemical processing of irradiated fuels; 


CONSIDERING that, on the basis of the studies made by the Study Group, 
the Government of the Federal Republic of Germany, the Government of 
the Republic of Austria, the Government of the Kingdom of Belgium, the 
Government of the Kingdom of Denmark, the Commissariat 4 1]’Energie 
Atomique in Paris, the Comitato Nazionale per le Ricerche Nucleari in 
Rome, the Government of the Kingdom of Norway, the Government of thie 
Kingdom of the Netherlands, the Junta de Energia Nuclear in Lisbon, 
Aktiebolaget Atomenergi in Stockholm, the Government of the Swiss Con- 
federation and the Government of the Turkish Republic have agreed to 
join in constituting a joint undertaking under the registered name of ‘‘ The 
European Company for the Chemical Processing of Irradiated Fuels 


(EUROCHEMIC)”’; 


CONSIDERING that this Company, both as regards its composition and its 
aims, has an international character and is in the general interests of the 
countries taking part; 


CONSIDERING that the object of this Company is to carry out any research 
or industrial activity connected with the processing of irradiated fuels and 
the use of products arising therefrom, to contribute to the training of 
specialists in this field and thus to promote the production and peaceful 
uses of nuclear energy by the Member countries of the Organisation for 
European Economic Co-operation and, in furtherance of this object, to 


1 Instruments of ratification have been deposited on behalf of Austria, Belgium, Den 
mark, Federal Republic of Germany, France, The Netherlands, Norway, Portugal, 
Switzerland, and Turkey. 
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build before 1961 and operate a plant for the chemical processing of ir- 
radiated fuels and a research laboratory ; 


DesiRovs, in those circumstances, to give this Company all the support 
which it requires ; 


RECOGNISING that the constitution of the Company and its operations 
should be facilitated by special measures taken by the Governments of the 
countries taking part, without, however, the facilities accorded to the Com- 
pany constituting a precedent for other joint undertakings which might 
later be set up; 


HAVE AGREED as follows: 
PART I 


ARTICLE 1 


(a) A joint undertaking under the registered name of ‘‘The European 
Company for the Chemical Processing of Irradiated Fuels (EURO- 
CHEMIC)’’ (hereinafter referred to as the ‘‘Company’’) shall be con- 
stituted. 

(b) The constitution of the Company shall take place, in accordance with 
the provisions of the Statute annexed to the present Convention (herein- 
after referred to as the ‘‘Statute’’), after the signature of the Statute and 
upon the coming into force of the present Convention. 


ARTICLE 2 


(a) The Company shall be governed by the present Convention, by the 
Statute and, residuarily, by the law of the State in which its Headquarters 
are situated, insofar as the present Convention or the Statute do not 
derogate therefrom. 

(b) The Company shall possess juridical personality. It shall have 
power to do any act connected with its objects and in particular to conclude 
contracts, to acquire and dispose of movable and immovable property and 
to institute legal proceedings. 

(c) The character of public interest shall be recognised, in accordance 
with national laws, as regards the acquisition of the immovable property 
necessary for the establishment of the installations of the Company. The 
procedure of expropriation for reasons of public interest may be introduced 
by the Government in question in accordance with national law, with a 
view to acquiring such property in the absence of amicable agreement. 


ARTICLE 3 


The Governments party to the present Convention will take all action 
necessary, within their competence, to facilitate the Company doing any 
act connected with its objects, and in particular with processed fuels and 
recovered products. 
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ARTICLE + 


(a) The provisions of the present Convention do not affect the rights and 
obligations resulting from the Treaty instituting the European Atom; 
Energy Community (EURATOM) signed at Rome on 25th March, 1957.2 

(b) Contracts relating to source materials or special fissionable materials 
consigned from or destined for countries not members of the European 
Atomie Energy Community (EURATOM) shall benefit from the excep- 
tions provided for in Article 75 of the said Treaty. 


ARTICLE 5 


The security control provided for by the Convention of 20th December, 
1957, on the Establishment of a Seeurity Control in the Field of Nuclear 
Energy * shall be applicable to the operations of the Company and to its 
products and shall be exercised in accordance with the provisions of that 
Convention and of the Agreement provided for in Article 16 (a) thereof. 


ARTICLE 6 


(a) The installations and archives of the Company shall be inviolable 
The property and assets of the Company, together with the materials 
despatched to it or by it, shall be immune from all administrative forms of 
requisition, expropriation or confiscation. 

(b) The property and assets of the Company may not be seized or be 
the subject of measures of enforced execution, except by an order of a court 
Nevertheless, the installations and the materials necessary for the Com- 
pany’s activity may not be seized or be the subject of measures of enforced 
execution. 

(c) The provisions of the present Article shall not prevent the competent 
authorities of the Headquarters State or of other countries where installa- 
tions and archives of the Company are situated from having access to the 
installations and archives of the Company in their respective territories in 
order to ensure the execution of judicial decisions or regulations for the 
protection of public health and the prevention of accidents. 


= 


ARTICLE 7 


(a) The Company shall be exempt in the Headquarters State from al. 
fees and taxes whether fiscal or quasi-fiscal at its constitution and when its 
capital is subscribed or increased, its shares are issued, as well as from 
various formalities which its activities may require in the Headquarters 
State. Similarly, it shall be exempt from all fees and taxes on its dissolu- 
tion or winding up. 

(b) The Company shall be exempt in the Headquarters State as well as 
in other countries where its installations are situated from fees and taxes 


251 A.J.L.L. 955 (1957). 
8 Above, p. 1018. 
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payable upon the acquisition of immovable property and from inscription 


and registration fees. 

(c) The Company shall be exempt in the Headquarters State from all 
direct taxes which might be imposed as regards its property, assets and 
income. 

(d) The Company shall be exempt from taxes of an exceptional or dis- 
eriminatory nature levied by the Headquarters State, such as ad hoc capital 
levy or any tax not payable by other companies engaged in similar activities. 

(e) The exemptions laid down in the present Article shall not apply to 
any fee or tax charged in respect of any public utility service. 


ARTICLE 8 


(a) Such raw materials, capital equipment and scientific and technical 
material as are necessary for the installations and for the operations of the 
Company shall, subject to the provisions of Article 9, be exempt from all 
customs duties or charges of like effect and from all import restrictions. 

(b) Products thus imported must not be resold on the territory of the 
country into which they were imported, except under conditions agreed 
with the Government of that country. 

(c) The import and export of fissionable materials destined for the 
Company as well as materials produced or recovered by the Company which 
are destined for the countries whose Governments are party to the present 
Convention and which are shareholders or have nationals who are share- 
holders in the Company (hereinafter referred to as ‘‘countries taking 
part’’) shall be exempt from all customs duties or charges of like effect 
and from all restrictions. 


ARTICLE 9 


(a) The Company may, for the fulfilment of its objects, acquire, hold, 
and use currency of the Contracting Parties to the Agreement of 19th Sep- 
tember, 1950, for the Establishment of a European Payments Union and of 
other countries whose Governments are party to the present Convention. 
The Governments party to the present Convention shall grant to the Com- 
pany, where appropriate, any necessary authority in accordance with the 
procedure laid down in the regulations and agreements applicable. 

(6) The Governments party to the present Convention shall grant to the 
Company, as freely as possible, any authority necessary to enable it to 
acquire, hold, and use currency not covered by paragraph (a) of the 
present Article. 


ARTICLE 10 


(a) The Company may recruit, without let or hindrance, technical, 
clerical and skilled manual staff from among the nationals of the countries 
taking part. 

(6) In particular, the Headquarters State will not apply provisions on 
immigration or alien registration in such a manner as to impede the recruit- 
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ment or repatriation of skilled staff from the other countries taking part, 
except when this would be contrary to public policy, national security or 
public health. 

(c) Persons employed by the Company 


(4) shall have the right, at the time of first taking up their position in 
the country in question, to import free of duty their furniture and 
effects from the country where they last resided or of which they 
are nationals, and to re-export free of duty their furniture and 
effects on the termination of their employment, subject in both cases 
to any conditions deemed requisite by the Government of the coun- 
try in which the said rights are exercised ; 

(ii) shall have the right to import free of duty any motor car owned 
by them for their personal use obtained in the country where they 
last resided or of which they are nationals, under the normal in- 
ternal market conditions prevailing in that country and to re-export 
the same free of duty, subject in both cases to any conditions 
deemed requisite by the Government of the country in which the 
said rights are exercised. 


PART II 


ARTICLE 11 


(a) The Company shall report each year to the Governments of the 
countries taking part on its development and financial position. 

(6) The reports of the Company shall be submitted to a Special Group 
of the Steering Committee of the European Nuclear Energy Agency 
(hereinafter referred to as the ‘‘Special Group’’) composed of representa- 
tives of the Governments of the countries taking part. 


ARTICLE 12 


(a) The Special Group shall consider any problems of common interest to 
the Governments party to the present Convention which may be raised by 
the operations of the Company and shall propose the measures found neces- 
sary in that connection. 

(6) If it subsequently appears that the legislative provisions applied in 
the Headquarters State or in any other country taking part may give rise 
to difficulties in the operations carried out by the Company in pursuance of 
its objects, the Special Group shall propose measures for resolving such 
difficulties in the spirit of the present Convention. 

(c) Proposals formulated by the Special Group under the present 
Article shall be adopted by a simple majority. 


ARTICLE 13 


(a) Any director or shareholder of the Company may submit to the 
Special Group difficulties arising in connection with 
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(7) the processing of fuel consigned from the countries taking part or 
the allocation of the products recovered ; 
(77) the use of the resources of the Company for the development of 
research ; 
(iit) the communication of the results of research. 


(b) When such application is made to the Special Group it will take a 
decision by a three-quarters majority of its members which will be binding 
upon the Company. 


ARTICLE 14 


(a) The approval of the Special Group shall be required for amendments 
to the Statute concerning 


— the headquarters of the Company (Article 2) ; 

— its objects (Article 3) ; 

— the conditions for the admission of new shareholders (Article 8) ; 
— the adoption of decisions of the General Assembly (Article 15) ; 
— the composition of the Board of Directors (Article 18) ; 

— the adoption of decisions of the Board of Directors (Article 23) ; 
— knowledge and patents (Article 26 

— the interim period (Article 27 


(b) The approval of the Special Group shall be required for decisions of 
the Company concerning 


(7) the extension of the period fixed for the duration of the Company ; 
(it) the conelusion of contracts relating to the processing of fuel con- 
signed from countries not taking part or to the delivery of special 
issionable materials to such countries ; 
(2) the construction by the Company and the fixing of the site of any 
new plant and any extension of the existing plant leading to a new 
plant of large size. 


(c) In the case of transfer of shares or of subscription rights to any 
person who is not of the same nationality as the transferor, the choice of the 
transferee shall be subject to the approval of the Special Group. However, 
the Special Group shall not have the power to prevent the transfer of shares 
by a Government, which has declared its intention to give notice under 
Article 18 (a) of the present Convention, or by shareholders nationals of 
such a Government, to Governments party to the present Convention or 
their nationals. 

(d) Decisions taken by the Special Group under the present Article shall 
be adopted unanimously by its members. 


ARTICLE 15 


(a) The approval of the Special Group shall also be required for 


(7) amendments to the provisions of the Statute other than amend- 
ments contemplated in Article 14; 


1 
t 
1e 
ip 
a- 
to 
by 
es- 
in 
ise 
of 
ich 
ent 
the 


1036 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 53 


any increase or reduction of capital which would result in 
changing the distribution of capital between the shareholders. 
(b) Decisions taken by the Special Group under the present Article shall 
be adopted by a three-quarters majority of its members. 


ARTICLE 16 


Any dispute arising between Governments party to the present Conven- 
tion concerning the interpretation or application thereof shall be examined 
by the Special Group and, in the absence of friendly settlement, may be 
submitted by agreement between the Governments concerned to the Tribunal 
established by the Convention of 20th December, 1957, on the Establish- 
ment of a Security Control in the Field of Nuclear Energy.‘ 


ARTICLE 17 


(a) The present Convention shall be concluded for a period of fifteen 
years. It will be automatically extended for periods of five years, if, at the 
end of the preceding period, the Company is still in existence. 

(b) However, the continuation in force of all or part of the provisions of 
Article 7 and paragraphs (a) and (b) of Article 8 of the present Conven- 
tion beyond the first period of five years shall be subject to a decision of 
the Special Group adopted unanimously by its members which will fix the 
duration of such further period. 

(c) The present Convention shall cease to be in force upon the completion 
of the period of the winding-up of the Company. 


ARTICLE 18 


(a) A Government party to the present Convention which is not or is no 
longer a shareholder and has no national who is or continues to be a share- 
holder in the Company may, insofar as it is concerned, after a period of 
fifteen years, terminate the application of the present Convention by giving 
three months’ notice to the Secretary-General of the Organisation for 
European Economie Co-operation. 

(b) Nevertheless, should this country be the Headquarters State, or a 
country in which any installation of the Company is situated, the present 
Convention shall not be terminated insofar as that country is concerned, 
unless the headquarters or installation of the Company shall have been 
transferred to another country. 


ARTICLE 19 


(a) The Government of any Member or Associate country of the Or- 
ganization for European Economic Co-operation ® which is not a Signatory 
to the present Convention may accede thereto, provided that it becomes 4 
party to the Convention of 20th December, 1957, on the Establishment of 4 


4 Above, p. 1018. 
543 A.J.I.L. Supp. 94 (1949). 
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on 
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Security Control in the Field of Nuclear Energy, by notification addressed 
to the Seecretary-General of the Organisation. 

(b) The Government of any other country which is not a Signatory to 
the present Convention may accede thereto, provided that it becomes a 
party to the Convention of 20th December, 1957, on the Establishment of a 
Security Control in the Field of Nuclear Energy, by notification addressed 
to the Secretary-General of the Organisation and with the unanimous assent 
of the Special Group. Such accession shall take effect as from the date of 
such assent. 

ARTICLE 20 


(a) The present Convention shall be ratified. Instruments of ratifica- 
tion shall be deposited with the Secretary-General of the Organisation for 
European Economie Co-operation. 

(b) The present Convention shall come into force when it has been 
ratified by the Government of the Headquarters State and when that part 
of the authorised capital allotted under Article 4 of the Statute to the 
Governments which have deposited their instruments of ratification, or to 
nationals of those Governments, amounts to 80 per cent of the capital of 
the Company. 

(c) For each Signatory ratifying thereafter, the present Convention shall 
come into force upon the deposit of its instrument of ratification. 


ARTICLE 21 


The Secretary-General of the Organisation for European Economic Co- 
operation shall give notice to all Governments party to the present Con- 
vention and the Company of the receipt of any instrument of ratification or 
accession, or of any notice of withdrawal. He shall also notify them of the 
date on which the present Convention comes into force. 


IN WITNESS WHEREOF, the undersigned Plenipotentiaries, duly empowered, 
have signed the present Convention. 

Done in Paris, this twentieth day of December Nineteen Hundred and 
Fifty Seven, in the French, English, German, Italian and Dutch languages, 
in a single copy which shall remain deposited with the Secretary-General of 
the Organisation for European Economic Co-operation by whom certified 
copies will be communicated to all Signatories. 


STATUTE OF THE EUROPEAN COMPANY FOR THE CHEMICAL 
PROCESSING OF IRRADIATED FUELS (EUROCHEMIC) 


Signed at Paris, December 20, 1957; in force July 27, 1959 
PART I 
Name, Objects, Headquarters, Duration and Capital 


ARTICLE 1 


There is hereby constituted a joint undertaking under the name of ‘‘The 
European Company for the Chemical Processing of Irradiated Fuels 
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(EUROCHEMIC)”’ which shall take the form of a joint stock company 
governed by the International Convention on the Constitution of the said 
Company (hereinafter referred to as the ‘‘Convention’’), by the present 
Statute and, residuarily, by the law of the State in which its headquarters 
are situated. 


ARTICLE 2 


The headquarters of the Company shall be at Mol (Belgium). 
The Company is established for a duration of fifteen years. 


ARTICLE 3 


The Company will build before 1961 and operate a plant and a laboratory 
for the processing of irradiated fuels; it will also ensure the development 
of techniques and the training of specialists in this field. 

The Company will carry out any research or industrial activity with a 
view to enabling Member countries of the Organisation for European 
Economie Co-operation to process the fuels used in their nuclear reactors 
under economic conditions. 

When the quantity of irradiated fuels which Member countries of the 
Organisation for European Economie Co-operation wish to send for proc- 
essing in a joint installation seems likely to exceed the capacity of this 
plant, the Company should examine means to meet the demand of these 
countries under economic conditions. 


ARTICLE 4 


The authorised capital of the Company shall be 20 million European 
Payments Union units of account. It shall be divided into 400 shares, each 
of the nominal value of 50,000 units of account, initially subscribed and 
allotted in full as follows: 


The Government of the Federal Republic of Ger- 


The Government of the Republic of Austria ....... 20 shares 1,000,000 
The Government of the Kingdom of Belgium ...... 44 shares 2,200,000 
The Government of the Kingdom of Denmark ..... 22 shares  1,100,0' 
The Commissariat 4 1’Energie Atomique in Paris... 68 shares 3,400,000 
The Comitato Nazionale per le Ricerche Nucleari in 

The Government of the Kingdom of Norway ....... 20 shares 1,000,000 
The Government of the Kingdom of the Netherlands 30 shares 1,500,00( 
The Junta de Energia Nuclear in Lisbon .......... 6 shares 300,000 
Aktiebolaget Atomenergi in Stockholm ........... 32 shares 1,600,000 
The Government of the Swiss Confederation ....... 30 shares 1,500,00 


The Government of the Turkish Republic ......... 16 shares 800,000 
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ARTICLE 5 


The shares of the Company shall be paid up to 20 per cent when the Com- 
pany is constituted. The General Assembly shall have power to decide 
when other portions shall be paid up, according to the Company’s needs 
and the progress of its work, bearing in mind the objects as laid down in 
Article 3. 

If, within six months of the date on which the Convention comes into 
force, any Signatory is not in a position to ratify it, the General Assembly 
will be summoned in order to decide upon measures to be taken to ensure 
that the whole of the capital is subscribed. 


ARTICLE 6 


The shares shall be registered in the name of the holder. 

They shall not be transferable except with the agreement of the General 
Assembly. Nevertheless, the General Assembly shall not have the power 
to prevent the transfer of shares by a shareholder to a person having the 
same nationality, provided that the Government having jurisdiction over 
such a person has given its approval. 

If, however, a Government declares its intention to give notice under 
Article 18 (a) of the Convention, the transfer of shares by this Government 
or by its nationals to Governments party to the Convention or their na- 
tionals cannot be prevented by the General Assembly. 

The Company shall maintain a Share Register in which the names and 
addresses of the shareholders shall be entered. The Company shall recog- 
nise as shareholders only those whose names are entered in this register. 


ARTICLE 7 


The capital of the Company may be increased, by the creation of new 
shares representing holdings in money or in kind, or reduced, by a vote of 
the General Assembly. When the capital is increased each shareholder 
shall be entitled to subscribe for a number of the new shares in proportion 
to the total number of shares registered in his name at the time of the in- 
crease, subject to the provisions of Article 8. Should any shareholder not 
exercise his right to subscribe, such right may, with the approval of the 
General Assembly, be transferred to another shareholder, without the 
General Assembly being able to prevent such transfer in the case provided 
in the second sentence of the second paragraph of Article 6. 

The General Assembly shall lay down the conditions under which new 
shares may be issued and the rules governing the paying up of such shares 
in kind. 


ARTICLE 8 


Any Government or any person deriving his right to shares from or 
through a Government party to the Convention may be admitted as a share- 
holder in the Company by a decision of the General Assembly, either by a 
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transfer of shares or by subscription to an increase in the capital of the 


Company. In this case, all or a part of the new shares will be allotted for 


the new shareholder by decision of the General Assembly. 


PART II 


General Assembly 


ARTICLE 9 


The bodies of the Company shall be the General Assembly and the Board 
of Directors who will carry out their duties subject to the powers reserved 
to the Special Group established by the Convention. 


ARTICLE 10 


The General Assembly shall be composed of all the shareholders of the 
Company. A representative of the European Nuclear Energy Agency and 
a representative of the European Atomic Energy Community (EUR- 
ATOM) shall take part in the General Assembly in an advisory capacity. 

It shall be the superior body of the Company, and shall have the follow- 
ing powers: 


1. To appoint the members of the Board of Directors and their Alternates 

and fix the remuneration of the members of the Board of Directors. 

To appoint the Auditors. 

To amend the present Statute. 

To decide upon the paying up of new portions of the capital. 

To decide upon any increase or reduction in the authorised capital. 

. To make any decision as to the transfer of shares or subscription rights. 
. To declare the extension of the period fixed for the duration of the 
Company. 

8. To declare the dissolution of the Company. 

9. To appoint the liquidators. 

10. To approve the rules of management referred to in Article 21. 

11. To consider the auditors’ report, to examine and approve the manage- 
ment report, balance-sheet and profit and loss account, to decide on the 
allocation of the net profit and to receive the Directors’ report on their 
conduct of the Company’s business. 

12. To approve the annual report to the Governments of the countries 
taking part. 

13. To fix the maximum amount which may be borrowed during a given 
period. 

14. To decide any other question reserved by law to it or submitted to 
it by the Board of Directors. 
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ARTICLE 11 


The first meeting of the General Assembly shall be convened by the 
Secretary-General of the Organisation for European Economic Co-opera- 
tion within one month of the coming into force of the present Statute. 

An ordinary meeting of the General Assembly shall be held each year and 
shall be convened by the Board of Directors within six months of the date 
to which the accounts are made up. 


ARTICLE 12 
Extraordinary meetings shall be convened: 


1. On the decision of the General Assembly or of the Board of Directors; 

2. At the request of the Special Group provided for in Article 11 of the 
Convention ; 

3. At the request of the Board of Auditors; 

4. At the request of one or more shareholders whose shares together 
amount to at least one-tenth of the authorised capital. Such request shall 
be made in writing and shall specify the purpose for which the meeting 
is to be held. 

The method of summoning an extraordinary meeting and the procedure 
thereat shall be in the same form as those of an ordinary meeting. 


ARTICLE 13 


The shareholders shall be summoned to a meeting of the General As- 
sembly by registered letter at least two weeks before the date of the 
meeting. 

The summons shall specify the business to be transacted at the meeting 
and, if such business includes any amendment to the present Statute (sub- 
clauses 3, 5, 7 and 8 of Article 10), the purport of such amendment shall be 
fully set out. 

No decision shall be made on any matter not specified in the notice 
summoning the meeting, except in the case of a proposal made at the meet- 
ing to summon an extraordinary meeting of the General Assembly. 

The General Assembly shall meet at the headquarters of the Company, 
unless the Board of Directors otherwise decides. 


ARTICLE 14 


The number of votes held by shareholders at a meeting of the General 
Assembly shall be proportional to the nominal value of all the shares 
registered in their respective names. Each share shall carry the right to 
one vote. 


ARTICLE 15 


On a meeting of the General Assembly being summoned, it shall be en- 
titled to proceed to business as soon as a majority of the shares are repre- 
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sented. Should this quorum not be present at the first session, a further 
session shall be convened upon at least two weeks’ notice, and such a session 
shall be entitled to proceed to business whatever may be the number of 
shares represented. 

The General Assembly shall take its decisions by the majority vote of 
the shares represented. 

Decisions in the case of the powers set out in sub-clauses 3 to 8 and 13 of 
Article 10 shall require a majority of two-thirds of the authorised capital. 

Voting shall take place by show of hands, unless a shareholder asks for 
a secret ballot. 


ARTICLE 16 


The Chairman of the Board of Directors, or, should he be unable to 
attend, one of the Vice-Chairmen, or, in default thereof, one of the Directors 
appointed by the Board shall be Chairman of the meetings of the General 
Assembly. 

The General Assembly shall, by show of hands, appoint two tellers. It 
shall also appoint a Secretary, who need not necessarily be a shareholder. 


ARTICLE 17 


The discussions and decisions of the General Assembly shall be recorded 
in Minutes. 

The Minutes shall be signed by the Chairman of the meeting, the tellers 
and the Secretary. 

Copies or extracts shall be signed by the Chairman or one of the Vice- 
Chairmen of the Board. 


PART III 


Board of Directors 


ARTICLE 18 


The Board of Directors shall be responsible for managing the business 
of the Company. 

The Board of Directors shall consist of 15 Directors. The Directors and 
their Alternates shall be appointed by the General Assembly regardless of 
nationality. A representative of the European Nuclear Energy Agency 
and a representative of the European Atomic Energy Community 
(EURATOM) shall take part in the sessions of the Board of Directors 
in an advisory capacity. 

Each shareholder or group of shareholders holding at least 5 per cent 
of the Company’s shares shall be entitled to a seat on the Board of Directors 
and shall propose to the General Assembly the appointment of a Director 
and an Alternate. 

The Directors and their Alternates shall be appointed for a period of 
three years. They may be re-elected. After the first period of three years, 
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one-third of the Board will be replaced each year. To that end, at the 
meeting of the General Assembly following the expiry of the Company’s 
third financial year, lots will be drawn to determine which Directors shall 
retire at the end of the Company’s fourth and fifth financial years. 

All the Directors shall have an equal vote. 


ARTICLE 19 


The Directors and their Alternates shall be elected at an ordinary meet- 
ing of the General Assembly. The same procedure shall be followed upon 
a casual vacancy, unless a shareholder requests the vacancy be filled forth- 
with. In that event, the Board of Directors shall immediately summon 
an extraordinary meeting of the General Assembly to elect a new Director. 


ARTICLE 20 


The Chairman and Vice-Chairmen of the Board of Directors shall be 
appointed annually by the Board of Directors. They may be re-appointed. 
The Board shall appoint a Secretary who may not necessarily be one of its 
members. 

Should the Chairman be unable to attend, one of the Vice-Chairmen or, 
in default, the eldest Director present at the meeting shall take the chair 
of the Board. 


ARTICLE 21 


The Board of Directors shall have power to determine any matter not 
coming within the competence of another body of the Company. 

The Board of Directors shall have power to delegate all or any part of 
the management of the Company to one or more of its members or to third 
persons, who need not necessarily be Directors. It shall draw up rules 
of management which shall define the rights and duties of the Board of 
Directors, its delegates and the Managerial Staff. 

In these rules, which must be approved by the General Assembly, the 
Board of Directors must, however, reserve to itself the right of determining 
the following matters : 


1, Composition of the Managerial Staff, and the establishment of condi- 
tions of appointment and dismissal for members thereof including the 
acceptance of their resignation. 

2. Appointment of the Directors and persons not on the Board of Di- 
rectors (members of the Managerial Staff and signing clerks) empowered 
to sign on behalf of the Company. 

3. Appointment of the Managing Director of the Company. 

4. Negotiation of loans, in whatever form, subject to any limits im- 
posed by the General Assembly. 

5. Conclusion of contracts relating to the processing of irradiated fuels 
or to the allocation of the special fissionable materials recovered. 

6. Conclusion of contracts relating to patents, rights of provisional pro- 
tection, or utility models owned by the Company. 
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7. Necessary arrangements for the exercise of security control and any 
arrangement whatsoever with the European Nuclear Energy Agency. 

8. Construction by the Company and the fixing of the site of any new 
plant and any extension of the existing plant leading to a new plant of 
large size. 

9. Preparation of the management report, the annual report to the 
Governments of the countries taking part, the annual balance-sheet and the 
substance of any proposal to be submitted to the General Assembly. It 
shall cause the accounts to be audited by accountants who have no part in 
the management of the Company. 


ARTICLE 22 


The Board of Directors shall meet on the summons of the Chairman or 
one of the Vice-Chairmen as often as business requires and at least once 
every three months. Members of the Board shall be summoned by reg- 
istered letter which shall specify the business to be transacted and which 
shall be despatched at least eight days before the date of meeting. 

The Chairman must summon the Board on the written request of a 
Director, specifying the matter to be considered at the meeting. In this 
event, such meeting shall be held not later than two weeks after the receipt 
of the letter of request. 

The summons shall indicate the place of meeting. 

A Director who is unable to attend a meeting, and whose Alternate is also 
unable to attend, may vote in writing or may appoint another Director or 
Alternate expressly empowered to vote on his behalf, as his proxy. No 
Director or Alternate can act as proxy for more than one of his colleagues. 

In urgent cases, decisions may be taken by letter or telegram, unless any 
of the Directors requests that a meeting should be summoned for the pur- 
pose. 

ARTICLE 23 

The Board of Directors has power to hold discussions and take decisions 
only if it has been regularly summoned and if the majority of the Directors 
is present or represented by Alternates or by proxy. 

Decisions of the Board shall be taken by a majority of the Directors 
present or represented by Alternates or by proxy. Should the votes be 
equally divided, the Chairman of the meeting has a second or casting vote. 
Exceptionally, for decisions on the matters enumerated in sub-clauses 3 to 
8 of Article 21, a two-thirds majority is required. 


ARTICLE 24 


The discussions and decisions of the Board of Directors shall be recorded 


in Minutes. 

The Minutes shall be signed by the Chairman of the meeting and by the 
Secretary. 

Copies or extracts shall be signed by the Chairman or one of the Vice- 
Chairmen. 
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ARTICLE 25 


The remuneration of the Directors shall be fixed by the General As- 


sembly. 


PART IV 


Knowledge and Patents 


ARTICLE 26 


(a) The shareholders shall be informed of the results of the scientific 
research and of the information obtained from the activities of the Com- 
pany, except for knowledge obtained by the Company and which is not 
freely at its disposal. However, this obligation shall not prevent the 
Company from taking the necessary steps to ensure the protection of its 
inventions. 

(b) The results and information mentioned in the preceding paragraph 
shall be circulated through reports to the shareholders, who may, in ad- 
dition, send trainees to the installations of the Company; the shareholders 
shall be responsible for the remuneration of trainees. The Board of Di- 
rectors shall prepare rules for the admission of trainees. The maximum 
number of trainees for each shareholder shall be determined, taking into 
account his participation in the Company’s capital. 

(c) The shareholders shall be entitled to acquire non-exclusive licences 
under patents, rights of provisional protection, or utility models belonging 
to the Company. They are also entitled to obtain sub-licences of licences 
of which the Company has the right to grant sub-licences. The conditions 
for these licences and sub-licences shall be fixed for all the interested share- 
holders without discrimination. 

(qd) The communication of knowledge obtained from the Company by 
shareholders as well as the granting by shareholders, who are licensees of 
the Company, of sub-licences to third persons shall be subject to the consent 
of the Board of Directors. Nevertheless, the Board of Directors shall not 
have the power to prevent the communication of knowledge or the granting 
of a sub-licence by a Government or a public institution to an enterprise, 
which undertakes to exploit, in its country, the knowledge or the invention 
in question. 

(e) The employees and trainees of the Company may not, without 
authorisation, communicate knowledge which they may have acquired 
concerning the work of the Company. 


PART V 


Accounts. Liquidation 


ARTICLE 27 


The Company shall take over rights and obligations assumed by, and will 
reimburse for any special expenditure incurred by, the Organisation for 
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European Economie Co-operation in pursuance of the objects of the Com- 
pany. 
ARTICLE 28 


The accounts of the Company shall be audited by a Board of three 
auditors elected by the General Assembly for a period of three years. 
The auditors may be re-elected. 

Any shareholder or group of shareholders representing 20 per cent of the 
authorised capital may require appointment of an additional auditor. 

The auditors shall, in particular, be responsible for ascertaining whether 
the balance-sheet and the profit and loss account tally with the books, 
whether the latter are carefully kept and whether the Company’s assets 
and the financial management are in conformity with the rules governing 
the Company under Articie 1. 

In the execution of their work, the auditors shall be entitled to consult 
the Company’s books of account and all relevant papers. The balance- 
sheet and the profit and loss account must be submitted to them at least 
thirty days before the date of the ordinary meeting of the General As- 
sembly. 

They shall report in writing and submit their proposals to the meeting 
of the General Assembly at which a decision on the accounts is to be taken. 


ARTICLE 29 


The accounts and balance-sheet must be closed at the end of each 
calendar year. 

The balance-sheet must be drawn up in conformity with the recognised 
principles of sound business management. 


ARTICLE 30 


Out of the balance remaining after the deduction of depreciation, a sum 
amounting to 5 per cent shall firstly be allocated to the ordinary reserve 
fund, until the latter attains one-fifth of the authorised capital already 
paid up. The reserve fund can only be drawn on to cover deficits. 


ARTICLE 31 


In case of dissolution of the Company, the Company shall go into liquida- 
tion, and shall, from that time, be deemed to exist for the purpose of 
liquidation. 

It shall be wound up by liquidators appointed by the General Assembly. 
Any shareholders or group of shareholders representing 20 per cent of the 
authorised capital may require the appointment of an additional liquidator. 
The liquidators shall have full power to realise the assets of the Company. 

Once the liabilities of the Company have been satisfied and the shares 
repaid, the balance remaining shall be distributed between the shareholders 
in proportion to the nominal value of the shares of which they are registered 
holders. 
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ARTICLE 32 


Upon the liquidation of the Company an agreement shall be concluded 
with the Government of the Headquarters State, and possibly with the 
Governments of countries in which installations of the Company are situ- 
ated, as regards the possible taking over of all or part of the installations 
as well as the storage and control of radioactive wastes. 


PART VI 
Final Clauses 
ARTICLE 33 


Correspondence addressed to shareholders shall be forwarded by regis- 
tered letter. 

Publication in the Moniteur Belge shall be deemed to be official notifica- 
tion by the Company of the matter published. 

In the case of any other matter to be published, the Board of Directors 
shall decide the means of publication and, if necessary, shall designate 
newspapers or other publications for this purpose. 


ARTICLE 34 


Any amendment made to the present Statute shall be notified to the 
Government of the Headquarters State. 


ARTICLE 35 


The present Statute shall come into force at the same time as the Con- 
vention. 


Done in Paris, this twentieth day of December Nineteen Hundred and 
Fifty Seven, in the French, English, German, Italian and Dutch languages, 
in a single copy which shall remain deposited with the Secretary-General 
of the Organisation for European Economie Co-operation by whom certified 
copies will be communicated to all the shareholders having subscribed to 
the present Statute. 


> 
> 
; 
a 
; 
a 
l 


Index photographed 
beginning for the co 


of the microfilm us 


aphed at the 
the convenience 


film user. 


‘ 
‘ 


